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INTRODUCTION

Guaracachi America, IncGAIl) and Rurelec PLCRurelec, and together with
GAl, the Claimants) file this rejoinder (theRgjoinder) to the Plurinational State
of Bolivia’s (Bolivia or the Respondent) reply on jurisdiction of 26 November
2012 (theReply), pursuant to Procedural Order No. 6 as amendedrbgedural

Order No. 10

Bolivia has labeled this proceeding as an abuseradess. It is nothing of the

kind. The Claimants seek only the adjudicationh@rt claims under the US and
UK Treaties by an impartial arbitral tribunal, agheir right. It is Bolivia that has
fought desperately to avoid facing its respongibgi to indemnify the Claimants
for an outright direct taking of the largest pregbower operation in Bolivia
without a cent of compensation. It has used varipugedural tactics in the

jurisdictional exchange to delay the day of reckgnincluding:

insisting upon separate and duplicative arbitracpedings for Rurelec and
GAI, which would do nothing more than delay a decison the merits and

increase the costs for all parti&e¢tion Il);

advancing the spurious allegation that Rurelecnditdown an investment in
Guaracachi despite plain documentary evidencedadtmtrary, both in the

record and voluntarily disclosed to Bolivia by timants ection Il);

invoking for the first time a denial-of-benefitsadse against GAl two years
after the institution of this proceeding, despiting required that GAI be
established to hold Guaracachi’'s sha&sction 1V);

Capitalized terms not defined herein shall h&we meaning given to them in the Claimants’ 1
March 2012 Statement of Claim and 26 October 20d@n@r-Memorial on Jurisdiction.

Reply, 1 3.



arguing that the Claimants’ claims regarding cayguayments, spot prices
and the Worthington engines are unrelated to thiomalization while

admitting in Statement of Defense that these measwuere taken within the
context of a State policy to recover control oveg electricity sector that

culminated in the nationalizatio®€ction \);

mischaracterizing Claimants’ fair and equitableatneent claim, “effective
means” claim and expropriation claim regarding\ttherthington engines as

domestic law claimsSection VI);

attempting to use the “fork in the road” clausetttg US Treaty to prevent
the Claimants’ from challenging the lack of effgetidomestic recourse
against Bolivia’s unlawful intervention in capacigyments $ection VII);

and

creating an exhaustion of local remedies requirdrtteat does not exist in
the Treaties or in arbitral jurisprudence, in direontradiction to other

arguments presented in its Ref@Becttion VIII).2

Bolivia’s jurisdictional objections are without la@igand factual foundation, and
therefore can only be explained as tactical in neatéror the reasons set out
below, the Tribunal should affirm its jurisdictioover the entire dispute and

assess all of the claims presented on their merits.

RURELEC AND GAI MAY BRING THIS ARBITRATION JOINTLY

In its Reply, Bolivia contends that it has not cemed — whether expressly
through the text of the Treaties or tacitly throutghconduct in this arbitration —
to arbitrate with an investor of the United Stajmatly with an investor of the

United Kingdom in the same proceedfhBolivia argues that in the absence of

The Claimants do not address Bolivia’s argumeaetgarding bifurcation as its request been
rendered moot by Procedural Order No. 10.

Reply, 112.



express consent in the Treaties or tacit conserftatong claims under both
Treaties raised in a single proceeding, this Tradbumust dismis$oth Claimants’

claims® Bolivia’s arguments are untenable.

It is not disputed that Bolivia has consented tbiteate the claims of each
Claimant under each Treaty. Nor is it disputed tthe Treaties contain no
language that would prevent such claims from béiegrd together. There is
therefore no reason to believe that Bolivia did nohtemplate that multiple
claims could be heard together in a single arbainaivhen it signed the Treaties.
Indeed, Bolivia has not cited a single treaty psmn or authority (whether case
law or commentary) in support of its argument thiis Tribunal lacks

jurisdiction. This is because investment arbitrat@uthority does not support

Bolivia’s argument.

It is uncontroversial that multiple investors céa & single investment arbitration
together without explicit authorization under tledevant investment treafyeven
over a State’s objectioh.No claimant has ever been dismissed from an
investment arbitration simply because it filed d&ims jointly with another
claimant. Moreover, inQuiborax v. Bolivia Bolivia did not object to the

presentation of claims by three claimants togettathough the argument it now

Reply, Sections 2.1 and 2.2, and | 51

Examples of such cases are too numerous toAlss selectionsee, e.g.Chevron Corporation
and Texaco Petroleum Company v. Republic of EcugiA Case No. 348775ergei Paushok,
CJSC Golden East Company and CJSC Vostokneftegampa@y v. Mongolia(UNCITRAL
Arbitration); Renta 4 S.V.S.A, Ahorro Corporacion Emergentes, Ahorro Corporacion
Eurofondo F.I., Rovime Inversiones SICAV S.A., @uds Valors SICAV S.AOrgor de Valores
SICAV S.A., GBI 9000 SICAV S.A. v. Russian FeoeréBCC No. 24/2007)Quiborax S.A., Non
Metallic Minerals S.A. and Allan Fosk Kaplun v. fhational State of BolivigICSID Case No.
ARB/06/2); Jan de Nul N.V. and Dredging International N.VAvab Republic of EgypiCSID
Case No. ARB/04/13)ADC Affiliate Limited and ADC & ADMC Management [ted v.
Republic of Hungary(ICSID Case No. ARB/03/16)Metalpar S.A. and Buen Aire S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/5).

See Abaclat and others v. Argentine RepulfleSID Case No. ARB/07/5), Decision on
Jurisdiction and Admissibility, 4 August 201E8xhibit CL-138, 1 490.

Quiborax S.A., Non Metallic Minerals S.A. and Allgosk Kaplan v. Plurinational State of
Bolivia (ICSID Case No. ARB/06/2), Decision on Jurisdintio27 September 2012,
Exhibit CL-150, 1 1.



presents would logically apply even where multigiemants’ rights are based on

the same instrument.

It is equally undisputed that an investor can pe@single investment arbitration
under two separate legal instruments, such asa#ytesd a foreign investment
law or a treaty and investment contract, relyinglmseparate consents contained
within those instruments, even where they do ndadcifigally envisage the

combined adjudication of claims based upon mulipgruments.

There can be no logical distinction between thaseumstances and multiple

investors advancing claims in a single arbitratioder multiple treatie®’

Whether the Claimants’ claims can be heard togetbenot a question of
jurisdiction, but one of arbitral procedurein respect of which this Tribunal has
been granted broad discretion under both the UN@ITRules and Procedural

10

11

See, e.g.Perenco Ecuador Ltd v. Republic of Ecuador and EasarEstatal Petréleos del
Ecuador (PetroecuadorflCSID Case No. ARB/08/6), Decision on Jurisdinti®0 June 2011,
Exhibit CL-137; Pac Rim Cayman LLC v. Republic of El Salvad@SID Case No. ARB/09/12),
Decision on the Respondent’s Preliminary Objectionder CAFTA Articles 10.20.4 and 10.20.5,
2 August 2010,Exhibit CL-133; Duke Energy Electroquil Partners & Electroquil S.&.
Republic of EcuadofICSID Case No. ARB/04/19), Award, 18 August 20@8%hibit CL-53;
Rumeli Telekom A.S. and Telsim Mobil Telekomundrasiizmetleri A.S. v. Republic of
Kazakhstar{ICSID Case No. ARB/05/16), Award, 29 July 20@%hibit CL-52. An investor can
bring an arbitration under two different instrungeven over a State’s objectid®ee, e.g., Pac
Rim Cayman LLC v. Republic of El Salvadt€SID Case No. ARB/09/12), Decision on the
Respondent’s Preliminary Objections under CAFTAIdes 10.20.4 and 10.20.5, 2 August 2010,
Exhibit CL-133, 1 253.

Indeed, it is common for multiple parties in ist@r-State arbitration to jointly initiate arbiti@t
proceedings under multiple investment treat®ee, e.gRiero Foresti, Laura de Carli and others
v. Republic of South AfricgICSID Case No. ARB(AF)/07/1), Award, 4 August 201
Exhibit CL-134, 1 1;Itera International Energy LLC and Itera Group NV @eorgia (ICSID
Case No. ARB/08/7), Decision on Admissibility of dillary Claims, 4 December 2009,
Exhibit CL-128, § 25;0KO Pankki OYJ, VTB Bank (Deutschland) AG and SaBgk Plc v
Republic of EstoniglCSID Case No. ARB/04/6), Award, 19 November 20B%hibit CL-120,
111, 2, 6;Suez, Sociedad General de Aguas de Barcelona &W.,InterAguas Servicios
Integrales del Agua S.A. v. the Argentine RepupiSID Case No. ARB/03/17), Decision on
Jurisdiction, 16 May 200 xhibit CL-117, 2.

Abaclat and others v. Argentine Repul{li€SID Case No. ARB/07/5), Decision on Jurisdiction
and Admissibility, 4 August 201 Exhibit CL-138, 11 489-92.
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Order No. 1? The gains in efficiency and consistency resulfirmn a unified
proceeding are beyond doubt. For its part, Bollvés advanced no reason for

opposing the adjudication of both Claimants’ claimyghis Tribunal.

In this regard, it is noteworthy that, in its RepBolivia did not pursue two
arguments that appeared central to its jurisdiefioobjection. First, in their
Counter-Memorial on Jurisdiction, Claimants demmatsd that the dispute
settlement provisions of the Treaties are not inuatible’® Bolivia has not
responded to this argumeélitas there are no material inconsistencies between
them?® Second, Bolivia has not pursued its contentioh @ present issue is one

of “consolidation.” Clearly, it is not.

Moreover, Bolivia has not disputed the obvious taeétt it is fair and efficient to
resolve both claims in a single proceeding, andid@stified no prejudice that it
will suffer if these claims are heard as part sfragle arbitration. Given that there
are no substantive incompatibilities between theafies and there are obvious
benefits to a unified proceeding, Bolivia’s onlyasen to oppose these
proceedings is to delay a final award, which israbteristic of its behavior

throughout this arbitration.

The Tribunal has a duty under UNCITRAL Rule 17(X)daSection 5.3 of
Procedural Order No.'4to conduct these proceedings in a manner thaeptsv
unnecessary delay and expense, and to provider arfdi efficient process for

resolving the parties’ dispute. Allowing Claimamtsproceed together before the

12

13

14

15

16

Section 5.3 of Procedural Order No. 1, statesr ‘iBsues not covered by the UNCITRAL Rules,

and pursuant to Article 17 of the UNCITRAL Rulélse tTribunal shall have the widest discretion

to discharge its duties, provided that the Padiestreated fairly and impartially and that at any
stage of the proceedings each Party is given afydbrtunity to present its case and deal with the
case of its opponent.”

Counter-Memorial, 1 9-11.
Reply, 1 43, in which Bolivia limited itself t@ferring to its Objections.
Memorial on Jurisdiction, § 29, and Counter-Meiaosn Jurisdiction, 7 9-11.

Supra note 12 above.
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Tribunal is fair, efficient (avoiding unnecessarglays and the duplication of
costs) and will avoid the possibility of inconsist@utcomes. It is also consonant
with State practice and the jurisprudence of aabiiibunals. For these reasons,
Bolivia’s objection should be rejectéd.

RURELEC’'S INDIRECT SHAREHOLDING IN GUARACACHI IS A
PROTECTED INVESTMENT UNDER THE UK TREATY

Bolivia argues that Rurelec has not proved thatadquired an indirect
shareholding in Guaracachi, and that, even ifdt duch an indirect shareholding
would not qualify as an “investment” under the UKedty. Rurelec has
established as a matter of fact that it acquiredr@eachi through a wholly-owned
subsidiary. Rurelec has also established as a maftelaw that indirect
shareholdings are protected by the UK Treaty. Babvobjections are therefore
without factual or legal foundation, as further kiped below.

THERE 1S ABUNDANT EVIDENCE THAT RURELEC OWNED GUARACACHI

Bolivia argues in its Reply that there is no evicemn the record to prove that
Rurelec acquired an indirect interest in Guaracgchur to the arbitratiod® In
order to sustain Bolivia’s objection, the Tribunabuld have to accept that
Rurelec misrepresented its ownership interest iar&achi in a wide variety of
contemporaneous documents created since Decemb@b. 2Bolivia has

marshaled no evidence in support of this seriolegaion, relying instead solely

17

18

If the Tribunal were to accept Bolivia's argumémhich it should not), the only possible remedy
would be to dismiss one (and not both) of the Céaita from these proceedings. This raises the
insoluble problem, which Bolivia does not address,to which of the two Claimants would be
compelled to initiate a separate arbitration, ahittvwould remain in the present proceedings.

Reply, 1 55. The ownership structure of Guaraicscshown in § 131 of the Statement of Claim.
To recap, Rurelec PLC owns 100% of Birdsong Overdamited. Birdsong Overseas Limited
owns 100% Bolivia Integrated Energy Limited. BadiMintegrated Energy Limited owns 100% of
GAI. GAI owns 50.001% of Guaracachi.
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on inference and circumstanteAs the tribunal stated iBaba Fakes v. Turkey

“the burden of proof of any allegations of impratyiis particularly heavy?

Insinuations of this sort have becoe rigueurfor Bolivia in defending against
investor claims. IMQuiborax Bolivia asserted that the claimants had not pmove
an interest in the underlying investméhtThe tribunal there held that where a
claimant provides “plentiful” evidence in support its jurisdictional case on
ownership, it is for the respondent to overcomehsexidenceé? In Quiborax
Bolivia’s objection was rejected,as it should be here.

There is ample evidence that Rurelec acquired dimeict ownership interest in

Guaracachi in January 2006:

* the Share Purchase Agreement of 12 December 2@@6tsethat Rurelec’s
wholly owned subsidiary, Birdsong Overseas Limi{&irdsong), acquired
Bolivia Integrated Energy LimitedB(E), which in turn held a 50.001%
indirect interest in Guaracacffi;

« the contemporaneous announcement of the acquiitidnS$35 million®

19

20

21

22

23

24

25

Reply, 11 57-72.

Saba Fakes v. Republic of TurkéfCSID Case No. ARB/07/20), Award, 14 July 2010
Exhibit RL-53, 7 131.

Quiborax S.A., Non Metallic Minerals S.A. and Allgosk Kaplan v. Plurinational State of
Bolivia (ICSID Case No. ARB/06/2) Decision on Jurisdictio?7 September 2012,
Exhibit CL-150, Section C.1.

Ibid, T 192.
Ibid.

Share Purchase Agreement, 12 December ZB%bit R-61. See also Ibid.Clause 3.1. (setting
out the US$ 35 million purchase price).

See Announcement of Rurelec PLC regarding the acqoisiof Bolivia Integrated Energy
Limited, 13 December 200&xhibit C-213. See alsdRurelec Press Release, “EGM Approval of
the Acquisition of a controlling stake in Empreskédirica Guaracachi S.A.”, 5 January 2006,
Exhibit C-215.



e the share transfer executed on 5 January 2006 rasust of which BIE’s
shares were transferred to Birdsong in consideratibthe sum of US$35

million:2®

* a contemporaneous share certificate shows thatld&Rumvned all of the
shares in Birdsong at the time of the 2005—2006iiaitapn:*’

» Birdsong’'s share register (disclosed to Boliviar@sponse to its document

request) confirms that Rurelec owns all of that pany’s share&®

* BIE's share register and an accompanying lettemfrBurelec’s current
corporate administrator demonstrate that BIE’s ehavere held in trust for
Birdsong between 2006 and 2009, and then in Bigisoname from 2009

onwards?®

* GAlI's share register demonstrates that BIE heldd@® GAI's shares at all

relevant times?

26

27

28

29

30

Share Transfer executed between Birdsong Ovelsgaited and Southern Integrated Energy
Limited, 5 January 200@&xhibit C-214.

Share Certificate Evidencing Rurelec’s 100% Stak8irdsong Overseas Limited, 8 December
2005,Exhibit C-30.

SeeShare Register of Birdsong Overseas Limited, Ifie3aber 2012Exhibit C-236. Bolivia has
argued in its Reply, 1 69, that “there is no pr@her than affirmations and press reports from the
Claimants) that demonstrates that Birdsong is 1@ed by Rurelec. In fact, Claimants only
proved that Birdsong was constituted in 2005 in B¥d that Rurelec possessed 1 share [...] None
of the Claimants’ documents show how many shares foart of Birdsong’s stock, as a result of
which it is impossible to determine what percentafjleshares is owned by Rurelec”. Bolivia,
however, omits to mention that, in response to\Bak document request of 7 September 2012,
the Claimants’ counsel disclosed a copy of Birds®rsfpare register in an email to counsel for
Bolivia dated 12 September 2012 and exhibited biivBoas Exhibit R-2. The share register,
Exhibit C-236, shows the number of shares issued by Birdsong theerears and shows that
Rurelec has at all times owned all of Birdsong’ars. Bolivia’s assertion that it was unaware of
the capital structure and ownership of Birdsongyares is therefore disingenuous.

SeeCounter-Memorial on Jurisdiction, footnote Fee alsdShare Register of Bolivia Integrated
Energy Limited, 10 September 2012xhibit C-225, and letter from Nerine Trust Company, 26
October 2012Exhibit C-226.

Share Certificate and Share Register evidencioliyiB Integrated Energy Limited’'s 100% stake
in Guaracachi Americd&xhibit C-27.
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* Rurelec’'s 2006 Annual Report and audited finansiatements states that
Rurelec acquired 100% of BIE, with all but US$2 lroil of the US$35

million purchase price already paid by that tithe;

* Rurelec’s 2007 Annual Report confirms that final $2Smillion installment

for the Guaracachi acquisition was p&idnd

* Guaracachi’'s Annual Report of 2006 also confirmet fRurelec held 50.01%
of Guaracachi's shares through BIE and GA;

Bolivia has made no specific allegation that any tleése documents were
inaccurate or fraudulent, which naturally they weoe*

31

32

33

34

Rurelec 2006 Annual RepoiExhibit C-113, p. 69. Rurelec also lists Guaracachi’s valuetsn i
balance sheet as “property, plant and equipme®062Annual Report of Rurelec PLExhibit
C-113,p. 59.

Rurelec 2007 Annual RepoExhibit C-127, p. 62 (note 23C).

See2006 Annual Report of Empresa Eléctrica Guarac&ahi, Exhibit C-114, pp. 5, 13See also

2007 Annual Report of Empresa Eléctrica Guarac8chi, Exhibit C-126, p. 13; 2008 Annual

Report of Empresa Eléctrica Guaracachi SBxhibit C-32, p. 15; 2009 Annual Report of
Empresa Eléctrica Guaracachi S.Bxhibit C-36, p. 18.

Still more documents demonstrate Guaracachi’s eoship structure. Fitch Ratings, when
describing Guaracachi’'s profile in its 2007 report the company, states that 50.001% of its
shares “are owned by Guaracachi America Inc, a emyphat belongs to Bolivia Integrated
Energy, a subsidiary of Birdsong Overseas Limitd006 owned by Rurelec, from England).”
Fitch Rating for Empresa Eléctrica Guaracachi SX&¢ember 2007Exhibit C-233. The original
Spanish reads: “El 50,001% de las acciones de E&®Ade propiedad de Guaracachi América
Inc, empresa perteneciente a Bolivia Integrated@@nkimited, subsidiaria de Birdsong Overseas
Limited (100% propiedad de Rurelec de Inglaterk&}ien Rurelec agreed in 2008 to incur
obligations in relation to the US$20 million loahat Guaracachi received from a regional
development bank (of which Bolivia is a memberg #yreement confirmed that “Rurelec, by the
companies Birdsong Overseas [...] and Bolivia IntegieEnergy Limited [...] is the controlling
shareholder of [Guaracachi America Inc]”, which tarn “is the principal shareholder of
[Guaracachi].” Agreement for Accessory Obligatidretween Corporacién Andina de Fomento,
Rurelec and Guaracachi America, 8 August 2@8)ibit C-234, Clauses 2.1. 3.5 and 4.1. The
original Spanish reads: “Rurelec a través de lagedades Birdsong Overseas Ltd, una sociedad
constituida en las Islas Virgenes Britanicas y Baliintegrated Energy Limited, una sociedad
constituida en las Islas Virgenes Britanicas eacelonista controlador de [Guaracachi America
Inc]” and “[Guaracachi America Inc] es el princigalcionista de la Empresa Eléctrica Guaracachi
S.A. [...].” There could have been no reason for Raréo misrepresent its ownership, nor for the
bank to accept the ownership structure as desciflitedtere otherwise.

Moreover, as indicated at paragraph 19 of Claima@tunter-Memorial on Jurisdiction, and
contrary to Bolivia’s assertions at paragraph 71itef Reply, the photograph of the formal
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20.

In sum, the record shows that Rurelec, throughwitelly-owned subsidiary
Birdsong, acquired a controlling stake in Guaracac006, through BIE and
GAl, for US$35 million. Rurelec’s 2006 and 2007 Awah Reports and audited
financial statements show that this purchase pwes, in fact, paid in full.
Subsequent to the acquisition, and until June 209 BIE shares were held in
bare trust for Birdsong’'s benefit by nominee easitas a matter of corporate
routine. The documentary evidence reflecting théesof affairs is significant,
and there is absolutely no evidence to the contr&yrelec has therefore
established that it has held an indirect contrgllinterest in Guaracachi since

January 2006, and Bolivia's objection must be tegc

INDIRECT INVESTMENTS ARE PROTECTED UNDER THE UK TREATY IN
ACCORDANCE WITH THE TREATY’'SPLAIN MEANING

Bolivia maintains in its Reply that the UK Treatpe$s not protect Rurelec’s
indirect shareholding in Guaracachidespite the fact that the UK Treaty
expressly coversevery kind of assethich is capable of producing returfsand
references a non-exhaustive list of protected itmvest types, including shares in
a company’ Bolivia’s argument is unsupported by the texthe UK Treaty and
contradicts recent relevant arbitral decisiongxadained below.

Bolivia ignores the UK Treaty’s definition of “ingément”, which includesévery

kind of asset” which is capable of producing “returfAn indirect shareholding

35

36

37

38

inauguration ceremony for Guaracachi’'s GCH-11 umitMarch 2007, attended by the Vice-
Minister of Energy, Rurelec’'s CEO and the BritismBassador to Bolivia, also demonstrates that
Bolivia was aware of Rurelec’s investment and it hhtionality prior to 2009. Why else would
Bolivia invite the British Ambassador, if not inaegnition of the nationality of Guaracachi's
majority shareholder. The photograph appearingaeagraph 19 of Claimants’ Counter-Memorial
on Jurisdiction is drawn from Rurelec’s websitdtifrurelec.com).

Reply, Section 3.2.
UK Treaty,Exhibit C-1, Art. 1(a) (emphasis added).

UK Treaty,Exhibit C-1, Art. 1(a)(ii) (“investment means every kind oSaswhich is capable of
producing returns and in particular, though notlgsigely, includes: [...] shares in and stock and
debentures of a company and any other form ofgipatiion in a company”).

Ibid.

10
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interest, such as Rurelec’s controlling interesBumaracachi, is an “asset which is
capable of producing returns”. Moreover, Rurelectirect controlling interest in
Guaracachi clearly falls within the illustrativetegory of investments “shares in
[...] a company and any other form of participation a company.” It is
undisputable that an indirect equity interest isfam of participation in a

company.”

Leaving the text to one side, Bolivia bases itsiargnt upon terms that aabsent
from the UK Treaty” Bolivia contends that the absence of the wordeetdly or
indirectly” in the UK Treaty is meaningful and musg interpreted as requiring
that investments be “directly” held by the invesimattract protection. But where
a definition is broad, as here, the absence of mpeeific clarifying language
cannot narrow its scope. For example, the coveodge treaty referring to “all
persons” would be no narrower than one expressttepting “all persons,
whether adult or minor.” In both instances, adaltsl minors would fall within
the definition, despite the absence of the distinctin one of the treaties.
Similarly, since the UK Treaty extends protection“évery kind of asset,” and
indirect shareholdings are a kind of asset, it make substantive difference that

the clarifying words “direct or indirect” are absen

Bolivia’s analysis is based on the premise thatestment treaties are only
intended to protect direct investments, and thatGbntracting Parties to the UK
Treaty failed to include a specific reference tarédt or indirect” investments

because they deliberately soughtexclude coverage of indirect investments.

39

Bolivia's only argument based on the text of the UK Treaty is rtroed reliance on the word
“of”, Objections, 11 67-68. In its Reply, Boliviaprises its argument that the presence of the word
“of” in the phrase “investments of nationals or quanies of each Contracting Party,” which
appears in the UK Treaty, limits protection to direwvestments. Reply, 1 81. As explained in the
Counter-Memorial on Jurisdiction ( 28), Bolivi@sggument was unequivocally rejecteddamex

v. VenezuelaSeeCemex Caracas Investments B.V. and Cemex Caradamwdstments B.V. v
Bolivarian Republic of Venezuel@CSID Case No. ARB/08/15), Decision on Jurisdinti 30
December 2010Exhibit CL-136, Y 157. Bolivia’s only response dbemexis a non sequitur
about Venezuela's foreign investment law. Reply8486.

11
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Bolivia provides no support for this thedfyMoreover, it ignores evidence that
the Contracting Parties intended to broaden ratien to restrict the scope of
protection by defining investment as “every kindagket” with a non-exhaustive

list of protected asset categories.

In addition, Bolivia’s contention is undermined thye weight of legal authority on
the issue. Bolivia cites not a single case in suppbits argument? By contrast,
the Claimants have provided a wealth of jurispregenon this topic,
demonstrating that investment treaty tribunals ha&easistently interpreted
provisions similar to the one found in the UK Treab cover indirect
investment$? Bolivia summarily discards all of these decisi@ssinapplicable,
on the ground that they did not involve the UK Tyear other treaties signed by
Bolivia.** But the treaty provisions interpreted in theseisiens are substantively
identical to the UK Treaty. Learned tribunals apglinvestment treaties that, like
the UK Treaty, defined “investment” as comprisingvéry kind of asset”,
followed by a non-exhaustive list of asset categgonearly identical to the one at
issue heré® There is no basis to conclude that Bolivia’s iriient treaty practice

differs materially from that of other countri&s.

40

41

42

43

44

45

Bolivia simply asserts that it has always meantxclude indirect investments when signing
treaties without the “direct or indirect” languagee Reply 1 78-79. It offers no documentation
of any kind to support this self-serving positiGuch astravaux préparatoiresparliamentary
discussions, or other contemporaneous reflectibirgent.

Seefootnote 37 above, quoting the UK Treaty’s defomitof “investment”.

At § 79 of its Reply, Bolivia claims that its piien is confirmed by “jurisprudence”, but refers
only to § 72 of its Objections. That passage im ttites theAnglo Iranian Oil decision, which
makes no mention of the notion of direct or indirewestments. RatheAnglo Iranian Oildealt
with the scope of a submission to ICJ jurisdictiwith respect to facts “relating directly or
indirectly to the application of the treaties oneentions accepted by Persia.”

Counter-Memorial on Jurisdiction, 1 23—-26.
Reply, 1 75.

For example, inNational Grid the tribunal stated that the claimant’s indirstiareholdings

qualified as an “investment” under the United Kingdg-Argentina BIT, a treaty which is similarly
worded to the United Kingdom-Bolivia BITsee National Grid PLC v. Argentine Republic
Decision on Jurisdiction, 20 June 20@&xhibit CL-146, T 140 (“There is no doubt that National
Grid made an investment in Argentina [...]"). In thagse, the claimant, National Grid, owned

12



24.

In case after case, treaty provisions nearly idahto Article | of the UK Treaty

were found to protect indirect shareholdings:

* In Siemens v. Argentinahe tribunal determined that the Argentina—Gennan
BIT, which defined “investment” as “every kind ofset” followed by a non-
exhaustive list of asset categories, including fekaand “participations” in

companied’ covered indirect shareholding;

* In Mobil Corporation v. Venezuelahe tribunal held that the Venezuela—
Netherlands BIT, which defined “investment” as “pwekind of asset”
followed by a non-exhaustive list of asset catezggpaf investments including
“shares” and “other kinds of interests” in compatife covered indirect
shareholdings’

* In Tza Yap Shum v. Perthe tribunal held that the China—Peru BIT, which
defined “investment” as “every kind of asset” folled by a non-exhaustive
list of asset categories including “shares, stockl any other kind of

participation in companies® covered indirect shareholdintfsand

46

47

48

49

50

51

shares in an Argentine consortium named Citeled¢ctwin turn owned shares in an Argentine
corporation named Trasnsener, which held variongraots.lbid., 1 37-39.

Supra, note 40, above.

Agreement between the German Federal Republi¢tenBepublic of Argentina on the Promotion
and Protection of Investments, 9 April 19¥xhibit C-231, Article 1(1) The original Spanish
reads: “El concepto de ‘inversiones’ designa tado tle activo definido de acuerdo con las leyes
y reglamentaciones de la Parte Contratante en d¢aymtorio la inversion se realizé de
conformidad con este Tratado; en particular, percerclusivamente, esto incluye: [...] b) las
acciones, derechos de participacion en sociedadé®y tipos de participaciones en sociedades;

[.]"

Siemens A.G. v. Argentine Repul{iCSID Case No. ARB/02/8), Decision on Jurisdictidh
August 2004CL-109, T 137.

Mobil Corporation, Venezuela Holdings, B.V. andesthv. Bolivarian Republic of Venezuela
(ICSID Case No. ARB/07/27), Decision on Jurisdin8p10 June 201&xhibit CL-131,  164.

Ibid, 1 165.

Agreement between the Government of the Repualbliferu and the Government of the People’s
Republic of China concerning the Encouragement Radiprocal Protection of Investments, 9
June 1994Exhibit C-232, Article 1(1).

13



25.

26.

27.

« In Kardassopolous v. Georgithe tribunal held that the Greece—Georgia BIT,
which defined “investment” as “every kind of assdésllowed by a non-
exhaustive list of asset categories including “skaiand “participations” in

companies? covered indirect shareholdings.

The Kardassopolousdecision is particularly illuminating in this regarThe
claimant initiated arbitration under the Energy faTreaty and the Greece—
Georgia BIT. The definition of “investment” in theCT was qualified by the
words “directly or indirectly,” while the Greece—@gia BIT did not contain such
language® This textual difference had no impact on the tnisis decision, as it
confirmed that the indirect ownership of shares @gimant constituted an
“investment” undeboththe BIT and the ECT®

The UK Treaty's definition of “investment” is expsime, and its plain meaning
encompasses Rurelec’s indirect controlling shadBhgl in Guaracachi. This
interpretation of the UK Treaty is in accord withet relevantjurisprudence

constanteBolivia’s objection is without merit and should kejected.

IN NON-ICSID CASES NO ADDITIONAL DEFINITION OF “lI NVESTMENT” IS
PERMISSIBLE

In its Reply, Bolivia, again argues that unlessdReo has made a “contribution”
in Bolivian territory, it can have no protected Vestment” for the purposes of the
UK Treaty>’ Contrary to its initial position, Bolivia no longeontends that this

52

53

54

55

56

Sr. Tza Yap Shum v. Republica del PEESID Case No. ARB/07/6), Decision on Jurisdintio
and Competence, 19 June 20B%hibit CL-124, T 106.

loannis Kardassopoulos v. Georg{(CSID Case No. ARB/05/18), Decision on Jurisdinti®
July 2007 Exhibit CL-119, { 122.

Ibid, 11 123-24.
Ibid, 11 121-123.
Ibid, 19 123-24.
Reply, Section 3.3.
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28.

29.

requirement is imposed by the text of the UK Tréty now posits a rule created
by ICSID arbitral jurisprudence alofi.Bolivia’s objection is untenable: no

additional criteria can be added to the Treatyrdédin of the term “investment.”

In ICSID arbitration, claimants must establish sgbjmatter jurisdiction under
both the consent instrument (e.g., an investment treatyg) Article 25 of the
ICSID Convention. Since the ICSID Convention does define the term
“investment”® tribunals have developed a flexible definitiontttsadistinct from
that contained in most investment treaties. Hdre, ICSID Convention is not
applicable, and Bolivia may not therefore rely @SID Article 25 case lawt
The Contracting Parties to the UK Treaty expressdigfined the term
“investment”, and Rurelec’s investment falls sqlarthin this definition. This

is the end of the analysis with respect to subjeatter jurisdictiorf?

The only two non-ICSID decisions that Bolivia cit€omak v. Uzbekistaand

Alps Finance v. Slovak Republare unhelpful to its position both cases, the
tribunals looked beyond the treaty definition ofivestment” only because the
disputed assets were far from the common-sensa ptamception of the term.

Both cases concerned sales contréicfEBhe Romaktribunal noted that such a

58

59

60

61

62

63

In its Objections, 11 85-90, Bolivia had argueat the Spanish text of the UK Treaty’s definition
of “returns” should be interpreted as requiringamtcbution of capital in Bolivian territory in
order to qualify as a protected investment. TheinGdats showed that this argument has no
support in the UK Treaty's text in their Counter4Merial on Jurisdiction,  37-41. Bolivia
appears to have retreated from its initial positioits Reply, 11 89-90, and Section 3.3.1.

Reply, Section 3.3.1, and 1 89-91.

International Bank for Reconstruction and Develept, Report of the Executive Directors on the
Convention of the Settlement of Investment DisfBdween States and Nationals of Other States
(1968),Exhibit CL-144, Section V.27.

Reply, 11 94 and 108ee alscCounter-Memorial to Jurisdiction, footnote 78.

White Industries Australia Limited v. Republic ndlia (UNCITRAL), Final Award, 30 November
2011, Exhibit CL-73, 1 7.4.9, holding was that the so-called “Salagtérs” do not apply in an
UNCITRAL arbitration. Bolivia seeks to downplay thelevance ofVhite Industriedbecause the
tribunal provided alternative reasoning for its coision. Reply, 1 95. That the tribunal provided
alternative reasoning for its decision (as tribsrfaéquently do) does not detract from its primary
holding. that the so-called “Salini factors” do rqply outside the ICSID context.

Counter-Memorial on Jurisdiction,  42.
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30.

contract would fall within the definition of “invément” in the applicable treaty
as a “claim to money.” However, it reasoned thatdneg “claim to money”
literally and in isolation would mean that all cadts of any kind would be
protected as investments. The arbitrators considéns to be an absurd result
clearly incompatible with the Contracting Partiesitentions, given that
Uzbekistan and Switzerland had signed a separatytron trade in goods
contemporaneously with the investment treaty instiae®® It was on this basis
that theRomakpanel proceeded to assess objectively whetheritipeitdd sales
contract was an “investment” within the common sengeaning of the word.
Here, there is nothing absurd in a literal readdihghe phrase “any [...] form of
participation in a company.” There is thereforebasis to depart from the plain
words of the UK Treaty’

In any event, Rurelec satisfies the additional tdbation” criterion that Bolivia
posits (and which is only found in ICSID jurisprude)® Bolivia appears to
accept that if Rurelec paid for its shares in Goaehi, this would be a sufficient
contribution to establish an “investmefif’Indeed, this would accord with the
recent decision iQuiboraxwhich Bolivia cites with approv&f In that case, the
tribunal rejected Bolivia’s argument that the Chile claimant, which had

acquired shares in a Bolivian company that heldimgirconcessions, lacked a

64

65

66

67

68

Romak S.A. v. Republic of UzbekistdiNCITRAL), Award, 26 November 200&xhibit RL-54,
19 182, 184-190.

Article 32 of the Vienna Convention on the LawTakaties allows a tribunal to determine the
meaning of a treaty provision via supplementary mseahen its ordinary interpretation would
lead “to a result which is [...] unreasonable.” Othise, a treaty must be interpreted in good faith
in accordance with the ordinary meaning to be giteits terms in their context and in light of
their object and purpose. Vienna Convention onltte of TreatiesExhibit CL-5, Articles 31
and 32.

Reply, 11 101-02, 114.

Reply, 1 114 (“Rurelec no ha demostrado habdizezi aporte o contribucion alguno con valor
econdmico en el territorio de Bolivia (ya sea cqmago por su supuesta adquisicidon de acciones o,
posteriormente, como asistencia técnica a EGSAIit), 11 99-100.

Quiborax S.A., Non Metallic Minerals S.A. and Allgosk Kaplan v. Plurinational State of
Bolivia (ICSID Case No. ARB/06/2) Decision on Jurisdictio?7 September 2012,
Exhibit CL-150.
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32.

qualifying “investment” under the ICSID Conventifor want of “a contribution

of money or assets in the territory of Bolivia™:

as the Tribunal previously concluded, the evidestuews that Quiborax
paid for 51% of the shares of NMM. Regardless oémghpayment was
made, this qualifies as a contribution of moneyase the object of the
payment and raison d'étre of the transaction -niitleng concessions-
were located in Bolivi&®

Here, Rurelec’s payment of US$35 million for a eoliing stake in Guaracachi
constitutes a “contribution” as defined Quiboraxtribunal’® On this basis alone,

Bolivia's objection can be dismissed.

In addition to the payment for its shares in Guacag Rurelec has made other
important “contributions” in Bolivia. For examplet incurred obligations in
relation to Guaracachi’'s US$20 million loan fromethCAF, a regional
development bank. Specifically, it provided a negatpledge in relation to
Guaracachi’s shares, which carried a US$10 milégposure to that debt. As a
result, Guaracachi was able to obtain financinghftbe CAF on very competitive
terms (Libor + 3.4% interest rate (3.93% in 2008¢rol0 years) which in turn
facilitated the funding of the combined cycle gasbine project! Rurelec also
brought expertise and know-how to Guaracachi’s atper and managemefftt.
This important contribution has been recognizedirmependent third parties,

such as the credit rating agency, Fitéh.

69

70

71

72

73

Ibid, 1 229 (emphasis added).

Ibid., T 219 (holding that the ICSID Convention’s defom of “investment” included “a
contribution of money or assets (that is, a commithof resources)”).

Contrary to Bolivia’'s assertions in its Replyl@6. Loan Agreement between Corporacion Andina
de Fomento and Guaracachi, 8 August 20Bghibit C-157, and Agreement for Accessory
Obligations between Corporacion Andina de FomeRtaelec and Guaracachi America, 8 August
2008,Exhibit C-234, Clauses 3.6 and 4.1.

Contrary to Bolivia's assertions in its Replyl(B.

SeeFitch Rating for Empresa Eléctrica Guaracachi SDecember 2007&xhibit C-233, p. 1;
Fitch Rating for Empresa Eléctrica Guaracachi SDe¢cember 200&:xhibit C-165, p. 1; Fitch
Rating for Empresa Eléctrica Guaracachi S.A., M&@89,Exhibit C-235, p. 1.
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34.

35.

In summary, Rurelec’s indirect controlling sharetiog interest in Guaracachi,
acquired in 2006 against the payment of US$35 oni/liqualifies as a protected
“investment” under the UK Treaty. While the Triblirslould not refer to any
definition of “investment” beyond the text of theeaty itself, were it inclined to
do so, Rurelec’s investment would satisfy even deénition that Bolivia has

advanced.

BOLIVIA IS NOT ENTITLED TO DENY THE BENEFITS OF THE US
TREATY TO GUARACACHI

In its Reply, Bolivia reiterates its argument titas entitled retroactively to deny
GAI the benefits of the US Treaty pursuant to AetiXll, nearly two years after
the institution of these proceedings. Bolivia'satjon should be rejected since,
as explained below: (a) a denial-of-benefits canbpetinvoked retroactively,
particularly after the institution of arbitral preedings; and (b) the pre-conditions
for denying benefits under Article Xll have not hesatisfied.

THE INVOCATION OF A DENIAL -OF-BENEFITS CLAUSE MUST PRECEDE THE
INSTITUTION OF AN ARBITRAL PROCEEDING

In its Objections, Bolivia sought for the first o deny GAI the benefits of the
US Treaty pursuant to Article XIlI of the US Treagrporting to divest this
Tribunal of jurisdiction over GAI? As explained in the Counter-Memorial on
Jurisdiction, this denial of benefits can only apptospectively? To interpret the
denial-of-benefits clause as permitting Boliviadeny the benefits of the US

Treaty retroactively after it had expropriated GAlinvestment without

74

75

Obijections, Section 4.

Counter-Memorial on Jurisdiction, Section IV.8eePlama Consortium Limited v. Bulgaria
(ICSID Case No. ARB/03/24), Decision on Jurisdinti8 February 2005 xhibit CL-110, § 161;
Hulley Enterprises Limited (Cyprus) v. Russian Faten (PCA Case No. AA 226), Interim
Award on Jurisdiction and Admissibility, 30 Novem2009, Exhibit CL-125,  455;Veteran
Petroleum Limited (Cyprus) v. Russian FederafiB€A Case No. AA 228), 30 November 2009,
Interim Award on Jurisdiction and Admissibilitfgxhibit CL-126, § 512; Yukos Universal
Limited (Isle of Man) v. Russian Federati@CA Case No. AA 227), 30 November 2009, Interim
Award on Jurisdiction and Admissibilit{xhibit CL-127,  458.
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37.

compensation would be contrary to the principlgpatta sunt servandas well
as the object and purpose of the US Treaty to tdate the flow of private
capital” and to create “a stable framework for isiveent”’® This interpretation of
the US Treaty’'s denial-of-benefits clause is incadowith thePlama v. Bulgaria
and Yukos v. Russidecisions which looked to the object and purposehef
Energy Charter Treaty to find that that instrumendenial-of-benefits clause

could only apply prospectively.

In its Reply, Bolivia does not deny that the Clamtsainterpretation of the denial-
of-benefits clause accords with the object and @sepof the US Treaty. It
nonetheless reiterates its assertion that the eslausich is silent on the issue of

timing, permits the retroactive denial of treatybfits.’®

Bolivia argues that “the text of the Treaty doe$ peclude State parties from
denying benefits after the initiation of an arHipeoceeding.” It then argues that
the timing of a denial of benefits under the USatyds governed by UNCITRAL
Rule 23(2)% which provides: “[a] plea that the arbitral tritairdoes not have
jurisdiction shall be raised no later than in thatement of defence [...].” But
depriving an investor of treaty benefits is not] “fdea that the arbitral tribunal
does not have jurisdiction.” It is an act that farthe basis for such a plea. The

UNCITRAL Rules set out the procedural deadline elyavhich anexisting

76

77

78

79

80

US TreatyExhibit C-17, Preamble; Counter-Memorial on Jurisdiction, SeciV.A. .

Counter-Memorial on Jurisdiction, Y 54-3%e Plama Consortium Limited v. Republic of
Bulgaria (ICSID Case No. ARB/03/24), Decision on Jurisdinti 8 February 2005,
Exhibit CL-110, ¥ 161;Hulley Enterprises Limited (Cyprus) v. Russian Fatlen (PCA Case
No. AA 226), Interim Award on Jurisdiction and Adswsibility, 30 November 2009,
Exhibit CL-125, § 457;Veteran Petroleum Limited (Cyprus) v. Russian Fatien (PCA Case
No. AA 228), 30 November 2009, Interim Award on iddiction and Admissibility,
Exhibit CL-126, § 514;Yukos Universal Limited (Isle of Man) v. Russianlétation(PCA Case
No. AA 227), 30 November 2009, Interim Award on iddiction and Admissibility,
Exhibit CL-127, § 458.

Reply, Section 4.1

Reply, 1 118. The original Spanish reads: “Etdexismo del Tratado [con los Estados Unidos]
no impide a los Estados Partes denegar sus bersefigspués de iniciado un procedimiento
arbitral.”

Reply, 1 122.
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39.

jurisdictional obstacle will be waived. The deadlifor creating such an obstacle

is a matter of substance, governed by internatitamaf*

It is a “well-established principle that jurisdioti is to be determined in light of
the situation as it exists on the date the judisiateedings are institute&?"This

position was confirmed iWivendi I

it is an accepted principle of international adpadion that jurisdiction
will be determined in the light of the situationibexisted on the date the
proceedings were instituted. Events that take pexfere that date may
affect jurisdiction; events that take place aftettdate do ndt

The Vivendi Il tribunal's reasoning was premised on the decisiohsthe
International Court of Justice which, the tribumalted, established a clear rule
“that, once established, jurisdiction cannot beedtdd._It simply is not affected

by subsequent everit¥ This principle preserves the availability of an

international adjudicative process. As the ICJestah theNottebohm Case

[wlhen an Application is filed at a time when tlawlin force between
the parties entails [...] jurisdiction of the Court.] the filing of the
Application is merely the condition required to bleathe [jurisdictional

81

82

83

84

The authorities that Bolivia cites also conflate rules governing the deadline for raising
objections based on existing jurisdictional ob&agcland the rules governing the deadline for
creating such obstacles as a matter of subst&ees.e.g., Pac Rim Cayman LLC v. Republic of El
Salvador(ICSID Case No. ARB/09/12), Decision on the Resjamt’'s Jurisdictional Objections, 1
June 2012Exhibit CL-140, 11 4.85, 4.90.

Mytilineos Holdings SA v. State Union of Serbia &oritenegro and Republic of Serbia
(UNCITRAL), Partial Award on Jurisdiction, 8 Septleen 2006 Exhibit CL-94, 1 159.See also
National Grid PLC v. Argentine Repubt/NCITRAL), Decision on Jurisdiction, 20 June 2006,
Exhibit CL-146, 11 114-122.

Compafiia de Aguas Del Aconquija S.A. and Vivendiésaal S.A. v. ArgentindCSID Case No.
ARB/97/3), Resubmitted Case, Decision on Jurisoiictild November 200%:xhibit CL-145,
1 61 (emphasis added)

Compafia de Aguas Del Aconquija S.A. and Vivendiéraal S.A. v. ArgentindCSID Case No.
ARB/97/3), Resubmitted Case, Decision on Jurisaoiictil4 November 200% xhibit CL-145,

1 63 (emphasis added). The tribunal noted thate“IlCJ developed cogent case law to this effect
in theLockerbie caseThere, in a preliminary objection, Libya relied the Montreal Convention
to establish the Court’s jurisdiction. The Unitetht8s and the United Kingdom contended that
Security Council Resolutions adopted after thaatidn of the proceedings deprived the Court of
jurisdiction. The Court rejected categorically taguments of the United States and United
Kingdom [...].” Ibid, 7 61.

20



40.

(@)

(b)

41.

clause] to produce its effects in respect of thentladvanced in the
Application. Once this condition has been satisfibé Court must deal
with the claim [...]. An extrinsic fact [...] cannot peve the Court of
the jurisdiction already establish&u.

This basic principle is particularly compelling itespect to denial-of-benefits
clauses. There are two ways in which denying treatyefits affect an investor’s

arbitration claims, neither of which can logicallgerate retroactively.

First, the State ostensibly deprives the claimant ofalistantive protections of
the treaty, rendering it impossible to demonsttiaée the treaty was breached. All
claims would thus be inadmissible. But if the Stad&s not denied benefits at the
moment it takes measures allegedly in violationhef treaty, then all protections
are at that moment in place, and a breach of datrcan occur. By later denying
the benefits of the treaty, the State cannot uhddegal reality of a treaty breach

— it can only prevent its subsequent actions fraofating the treaty.

Secondthe State ostensibly deprives the claimant of‘bHemefit” of its consent
to arbitration as set forth in the treaty, prevegtclaims from being adjudicated
by an international tribunal. But if the State Ina$ denied benefits at the moment
when the claimant initiates arbitration, then that&s consent is still in place,
and the offer to arbitrate is accepted by the itoreand transformed into an
irrevocable agreement. By later denying the bemefithe treaty, the State cannot
withdraw consent that has already been acceptedanionly prevent the investor

from initiating arbitrations with respect to futulesputes.

In this case, the disputed events took place rev thbn May 2010. At that time,
Bolivia had not invoked the denial-of-benefits dauTherefore, the full range of
substantive protections of the US Treaty applie@£d and its investment. To the
extent that Bolivia’s conduct was contrary to teents of the US Treaty, GAI
immediately acquired a right to compensation. Sinyl GAl initiated arbitration

85

Nottebohm Caseg(Liechtenstein v. Guatemala), International Coaoft Justice, Preliminary
Objection, 18 November 195Bxhibit CL-143, p. 123.
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in November 2010, two years before Bolivia soughtwithdraw its treaty

benefits. In doing so, it accepted Bolivia’s stamydoffer to arbitrate. By the time
Bolivia purported to deny benefits, GAIl had longncg availed itself of the
“benefit” of the arbitration clause of the US Tneand arbitration had already

been commencel.

As explained in Claimants’ Counter-Memorial on 3diction, Bolivia was at all
times aware of GAI's investment in Bolivia: the coamy was established, as
required by Bolivia under the Bidding Rul¥sin order to subscribe the shares in
Guaracachi at the time of the capitalization; thmmpany entered into a
Capitalization Contract with Bolivia in 1995 in vahi it undertook to make
certain investments; it corresponded with Bolivia R001 regarding its
compliance with its investment obligations undee tGapitalization Contract;
Bolivia specifically named GAI in the Nationalizati Decree and expropriated its

shares; and GAI delivered a notice of dispute urderUS Treaty to Bolivia in

86

87

The Plama tribunal stated that an argument that a deniddesfefits clause should apply
retrospectively loses force when the assertion a&len“from a very late dateeven after the
Claimant's Request for Arbitration and the accradlthe Claimant’s causes of actiamder [the
treaty.]” Plama Consortium Limited v. Republic of Bulga((CSID Case No. ARB/03/24),
Decision on Jurisdiction, 8 February 20@&xhibit CL-110, Y 162 (emphasis added).

Contrary to Bolivia’s assertions (Reply, 13 Bidding Rules prepared by Bolivia for the
capitalization process did require that the shar&suaracachi be acquired by a corporation whose
sole purpose was to subscribe the shares in thlderted company (Guaracachi). The Bidding
Rules provided that there would be a “Stock Subgugi Company” (“Sociedad Suscriptora”) that
would receive the new shares to be issued by GaelagArticle 2.2). Article 2.1 provided that
bidding company (the “Proponente”) had to be aidjigal person constituted exclusively for the
purposes of participating in the bid, which could the Stock Subscribing Company” (The
original Spanish reads: “Una persona juridica danda exclusivamente a efectos de participar en
la presente licitacion y que podra ser la Socieslastriptora”). Article 2.3 of the Bidding Rules
further provided that “The Qualified Bidder thatdeclared the winning bidder must constitute, if
necessary, prior to the Closing Date, a Stock Sikisg Company” (In the original Spanish: “El
Proponente Calificado que resulte Adjudicatario edébconstituir, en caso necesario, con
anterioridad a la Fecha de Cierre, la Sociedadriptis@.”). Article 8.3 of the Bidding Rules then
provides that “In the Closing Deed, the Stock Stbstg Company shall subscribe the
Subscription Shares [i.e. the shares in Guaracacinguant to the Contract” (The original Spanish
reads: “En el Acto de Cierre, la Sociedad Susarptdeberd subscribir las Acciones de
Suscripcidn de acuerdo a lo establecido en el @i}t In other words, the winning bidder had to
create a company whose sole purpose was to subSBtilracachi’'s shares, unless the winning
bidder was, itself, constituted as such a company.
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44,

May 2010%® Therefore, Bolivia could have denied GAI the bésebdf the US

Treaty prior to the initiation of these proceedinfystead, it waited nearly two
years after the start of the arbitration beforeppuing to deny GAI the benefits
of the US Treaty. Such an invocation of the clacase have no effect on these

proceedings.

GAl HAS SUBSTANTIAL BUSINESSACTIVITIES IN THE UNITED STATES

Even in the unlikely event that the Tribunal finti&t the US Treaty’s denial of
benefits provision may be invoked retroactivelyernfthe institution of arbitral
proceedings, Bolivia has failed to meet its burdérproving that GAI has no
substantial business activities in the United Statehich is a requirement to
trigger the claus&

According to Bolivia, the mere allegation that GlAds no substantial business
activities in the United States is sufficient toye the poinf® This is in stark
contrast with basic principles of evidence and @&ti27(1) of the UNCITRAL
Rules: “[e]ach party shall have the burden of pnguine facts relied on to support
its claim or defence™ As the tribunal stated idlysseas v. Ecuadptthe burden
of proving that the conditions for the exercisetbé right to deny the BIT
advantages is to be borne by Respondent as thg @dvancing this specific
defence to the Tribunal’s jurisdictiof"Or, in the words oPac Rim Cayman v.
El Salvador

[tlhe Tribunal approaches this issue as to derfidlenefits on the basis
that it is primarily for the Respondent to estahliboth as to law and
fact, its positive assertion that the Respondestditectively denied all

88

89
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91

92

Counter-Memorial on Jurisdiction,  56.
Counter-Memorial on Jurisdiction, Section I1V.B.
Reply, 1 140.

UNCITRAL Rules, Article 27(1).

Ulysseas, Inc. v. Republic of Ecuad@dNCITRAL), Interim Award, 28 September 2010,
Exhibit CL-135, T 166.
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46.

47.

relevant benefits under [the Treaty] [...] and thainversely, it is not
primarily for the Claimant here to establish th@agite as a negative.

As GAI has shown in its Counter-Memorial on Jurmsidin, the requirement of
“substantial business activities” is not particlyanerous’” It is undisputed that
GAI has held its interest in Guaracachi from 199&luhe nationalization. The
evidence of GAI's US business activities in theorelcduring the period of that
investment® includes evidence that GAI designated an agenthén State of
Delaware® held annual shareholder meetings in the UniteteStaheld board of
directors meeting® elected officers (including nationals of the UditStates)
capable of entering into agreemefitsand submitted annual tax retulifs

amongst other activities.

GAI thus had “substantial business activities’ra televant times. Therefore, the
conditions for denying GAI the benefits of the USedty are not fulfilled.
Bolivia’s objection should therefore be rejected.

THE CLAIMS REGARDING SPOT AND CAPACITY PRICES AND T HE
WORTHINGTON ENGINES HAVE BEEN VALIDLY SUBMITTED

In its Reply, Bolivia maintains its argument thhe tClaimants did not comply
with the Treaties’ amicable settlement requiremevits respect to claims arising

out of (i) the alteration of spot price regulatip(ig the failure to ensure effective

93

94

95

96

97

98

99

100

Pac Rim Cayman LLC v. Republic of El Salvafl@SID Case No. ARB/09/12), Decision on the
Respondent’s Jurisdictional Objections, 1 June 2&kBibit CL-140, 1 4.60;see alsoCounter-
Memorial on Jurisdiction, footnote 101 and casesddherein.

Counter-Memorial on Jurisdiction, 79 60-61.
Counter-Memorial on Jurisdiction,  62.
Evidence of GAl's Delaware AgeriExhibit C-229.

GAl Shareholder Meeting MinuteBxhibit C-227 and Amended By-laws of Guaracachi America
Inc, 7 November 200Exhibit C-212, Article I1.3.

SeeGAl Board of Directors Meeting MinuteExhibit C-228.

See GAIl Board of Directors Resolutiongxhibit C-230. GAl Board of Directors Meeting
Minutes,Exhibit C-228.

SeeEntity Details on Guaracachi America, Inc, Delaw&epartment of State - Division of
CorporationsExhibit R-23.
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48.

means of resolving Claimants’ capacity payment utispand (iii) the seizure of
the Worthington Engine$’ Bolivia again argues that the Treaties’ amicable
settlement provisions establish requirements that jarisdictional in nature.
Bolivia contends that the Claimants should theeefoe compelled to engage in
separate negotiations in relation to these claiam& to re-submit them in a
separate arbitration if those talks do not resulainicable settlement. Bolivia's

arguments are flawed, as explained below.

THE NOTICE PROVISIONS ARE NOT COMPULSORY IN NATURE

Bolivia’'s argument that amicable settlement pransi set out mandatory
requirements that are jurisdictional in nature & supported by principles of
treaty interpretation or investment treaty jurisgence. The vast majority of
investment treaty tribunals that have consideredigisue have held that amicable
settlement provisions are procedural in natureivigd$ response to the weight of
arbitral authority cited in the Claimants’ CounMemorial is to argue that
Claimants’ cases are “outdated” and that “recebitrat practice” is “uniform” in
condemning these decisiof$.It again cites the 201Burlington and Murphy
Explorationin this regard, the only two cases that have hetth provisions to be
compulsory*® Bolivia ignores two subsequent decisions that fbtive opposite:

Alps Finance v. Slovak Republigpon which Bolivia heavily relies for other

102

103

Reply, Section V.

Reply, 1 164. The original Spanish reads: “lasnBedantes fundan su posicién en decisiones
arbitrales que se distinguen en los hechos deeptesaso y ademas han sido superadas por una
practica arbitral reciente uniforme e incluso dueate criticadas por conllevar a un resultado
manifiestamente absurdo e irrazonable, contrat@iaterpretacion de buena fe de los tratados.”
Other thanMurphy and Burlington, Bolivia generally cites dissenting opinions anecidions
concerning 18-month domestic litigation preregessiaind their interaction with MFN clauses.
These latter decisions are both irrelevant andipigbntroversial.

Reply, 1 165 (Claimants have already distingudstieese cases from the present dispute);
Counter-Memorial on Jurisdiction, 1 77.
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50.

purposes, andbaclat v Argentind®* These recent decisions confirm that the

overwhelming majority of cases on the issue supibe@rClaimants’ position.

Most importantly, investment treaty tribunals haeenmonly held that to require
parties to undertake futile settlement discussipnsr to arbitration would be
unnecessarily rigid, formalistic and to no partgsparent beneff> The Alps

Financetribunal quoted with approval Professor Schreuegsy that:

What matters is whether or not there was a promisipportunity
for a settlement. There would be little point irclil@ng jurisdiction
and sending the parties back to the negotiatinde téb these
negotiations are obviously futile. Negotiations eempossible while
the arbitration proceedings are pending. Even éf ithstitution of
arbitration was premature, compelling the claimémtstart the
proceedings anew would be a highly uneconomicaitismi *°®

This position is in accordance with a number ofiteab decision&”” and with

principles of treaty interpretation, as codified Atticle 32 of the Vienna

104

105

106

107

Reply, 19 16667, 171 (citingS v. Argentingand footnote 160 (citing, among other cases,
Daimler Financial Services v. Argentina

See Ronald S. Lauder v. Czech Repub{idNCITRAL), Final Award, 3 September 2001,
Exhibit CL-23, T 190;Abaclat and others v. Argentine Repuli€SID Case No. ARB/07/5),
Decision on Jurisdiction and Admissibility, 4 Aug@®11,Exhibit CL-138, 1 564;Alps Finance
and Trade AG v. Slovak Repub{ldNCITRAL), Award, 5 March 2011Exhibit RL-56, 1 200—

01 (although the “Claimant did not employ the mastfect forms when it firstly notified the State
of the outbreak of the dispute [...]", “the Tribunfaid] not see these perfectible defects as a
deficiency which render[ed] the State’s consentatbitral jurisdiction ineffective” given that

“[t]he relevant case-law endorses a less formalidggw”).

Alps Finance and Trade AG v. Slovak RepuligNCITRAL), Award, 5 March 2011,
Exhibit RL-56, 1 204 (quoting C. Schreuénternational Investment La{dst edn 2008), p. 846).

See, e.g Biwater Gauff (Tanzania) Ltd. v. United Republic Tdnzania (ICSID Case No.
ARB/05/22), Award, 24 July 200&xhibit CL-51, T 343 (“Non-compliance with the six-month
period, therefore, does not preclude this Arbiffailbunal from proceeding. If it did so, the
provision would have curious effects, including: J.forcing the claimant to recommence an
arbitration started too soon, even if the six-mopétiod has elapsed by the time the Arbitral
Tribunal considers the matter'$GS Société Générale de Surveillance S.A. v. sIRepublic of
Pakistan(ICSID Case No. ARB/01/13), Decision of the Trillion Objections to Jurisdiction, 6
August 2003Exhibit CL-107, 1 184 (“[T]here was little indication of any ifwhtion on the part
of either party to enter into negotiations or cdtaions in respect of the unfolding dispute.
Finally, it does not appear consistent with thednfee orderly and cost-effective procedure to halt
this arbitration at this juncture and require tHai@ant first to consult with the Respondent before
re-submitting the Claimant’s BIT claims to this Gunal”).
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Convention on the Law of Treaties. As Bolivia resizgs’’® Article 32 allows a
tribunal to determine the meaning of a treaty Biovi via supplementary means
when its ordinary interpretation would lead “to @&sult which is [...]
unreasonable'® It would be unreasonable to divest the Tribunajueisdiction
over three claims due to a purportedly defectiviecep especially where they are
part of a broader dispute with respect to whichotiagjons were unsuccessful and

Bolivia has indicated no inclination to settle them

Contrary to Bolivia’s contentions, it would be fetito require the Claimants to
engage in discussions to settle the claims relatomgspot prices, capacity
payments and the Worthington engines. As explaimegrior submissions,
Bolivia has already failed to engage constructivalgliscussions with respect to
compensation for the expropriation of the Claimamsestment*® Given its
insistence that Guaracachi was worthless when atienalization took placE!
Bolivia’s position is pre-determined with respect tompensation for harm
caused to that investment by the other measures iShconfirmed by its
submissions to date, in which Bolivia contends timtdamage was caused to the
Claimants by the three measures in questidiMoreover, the parties in fact met
on 18 June 2012 (after the Memorial was filed, aviga acknowledges);*® but
Bolivia indicated at that meeting that it would nemgage in any settlement

discussions until the entire arbitral process waspended. Since a dismissal of

108

109

110

111

112

113

Reply, 1 159.
Vienna Convention on the Law of Treatieshibit CL-5, Article 32(b).
Statement of Claim, 1 106-110, 167-171.

EconOne Report, Table 1. Indeed, Bolivia reigsain its Reply that the negotiations failed
because “the fair market value of [Claimants’] ontlized shares is zero [|”.Reply, § 174. The
Spanish original reads: “el justo valor de Mercat las acciones nacionalizadas es nulo”;
Statement of Defense, 1 136.

Statement of Defense, | 19-20, 24, 231, 296, 616

Statement of Defense, footnote 86.
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53.

54.

the three claims in question would not result isugpension of the arbitration,
negotiations with respect to these claims woulddséain to fail**

The Claimants’ efforts to settle their dispute wiblivia have been extensive and
fruitless. It is clear that any further attemptsr&ach an amicable settlement,
particularly with respect to claims that Boliviasheharacterized as “frivolou$™®
would be futile!® In such circumstances, the Treaties require noem®he

Tribunal should therefore accept jurisdiction othex claims in question.

THE CLAIMANTS ' CLAIMS REGARDING SPOT AND CAPACITY PRICES AND THE
WORTHINGTON ENGINES RELATE TO THE NATIONALIZATION DISPUTE

Even were the Tribunal to conclude that the noaocel amicable settlement
requirements under the Treaties are mandatory wtictional, the Claimants

have complied with these requirements, as expldiesalv.

Bolivia does not contest that Bolivia was notifiefithe dispute with respect to
the nationalization of Guaracachi, and that thisification complied with all
requirements under the Treatfeslt is also accepted that the Claimants reserved
their rights, in their notices of dispute, to swgpent the facts and legal issues
upon which the Claimants’ claims are bas®dwhere additional facts or legal
claims are related to the notified dispute, invesittribunals have found that no

114

115

116

117

118

Bolivia argues in Reply, T 174, that the facttthahas reached settlements with the majority
shareholders of the other two nationalized powereggtors (Corani and Valle Hermoso) shows
that settlement discussions would not be futilesEwgument cannot be countenanced. Bolivia’'s
conduct in relation to distinct nationalized as$ets no bearing on this case. Bolivia has expressly
refused to engaged in negotiations with the Claimaver the compensation owed for the
nationalization of Guaracachi because Bolivia hased that, it is a worthless asset. Moreover,
Bolivia’'s assertion in its Statement of Defensd3%, that it reached a settled agreement with the
shareholders of Corani and Valle Hermoso in theecdrof the valuation process set out under the
Nationalization Decree is a distortion of the fadtss public knowledge that Bolivia only settled
the Corani dispute after international arbitratiemgler the UNCITRAL Rules were initiated by
the owners of the expropriated shares.

Obijections, 7 177.
Counter-Memorial on Jurisdiction, 1 83.
Counter-Memorial on Jurisdiction, 9 74-75.

Counter-Memorial on Jurisdiction, 9 74-75.
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56.

separate notice is required to raise those relel@ths in arbitratiort:® Bolivia
has not taken issue with this approach as a mettew.?° Where the parties
diverge is whether the three claims relate to titeonalization dispute as a matter

of fact. It is clear that they are related.

Based upon Bolivia’s own contentions, that thearatlization and the regulatory
measures of which the Claimants complain were phthe same orchestrated
political program to increase State control ovex ttomestic electricity market.
The nationalization of Guaracachi was simply then@mation of this campaign,

and was — according to Bolivia — already contenagglavhen the spot price and

capacity payment measures were implemettted.

The taking of the Worthington engines after nati@adéion are also clearly
related to the nationalization. The engines wereeseon 1 May 2010, in the
process of carrying out the nationalization. Baijistified the taking on the basis
of the Nationalization Decre@? Despite both Energais and Rurelec requesting in

writing that the Worthington engines be releasedhtr rightful owner since

119

120

121

122

Counter-Memorial on Jurisdiction, 9 76-77.
Reply, 1 184.

Statement of Defense, 1 8(a) (“[...] the [Guaradaudtionalization on May 1, 2010 [...] had been
on the political agenda since 2006, as part of Skee’s policy of recovery of control over
strategic sectors.” The original Spanish readsndaionalizacion de EGSA el 1 de mayo de 2010
estaba en la agenda politica desde el afio 2006 pante de la politica de recuperacion por el
Estado del control sobre sectores estratégico§.”R7 (“it will be demonstrated that the
nationalization [...] was a foreseeable measure érBblivian political context [...]". The original
Spanish reads: “quedara demostrado que la naciandlh [...] fue una medida previsible en el
contexto politico boliviano [...]") 1 53 (“The natialization of the electrical power generating
companies, including [Guaracachi] on May 1, 201G wameasure consistent with the State’s
policy of reclaiming the strategic sectors for tt@mpany.” The original Spanish reads: “[l]la
nacionalizacién de las empresas generadoras dgi@mdéctrica, incluida EGSA, el 1 de mayo de
2010, fue una medida coherente con la politicaedeiperacion por el Estado de los sectores
estratégicos para el pais.”); 1 58 (“Following @lisction [in 2006], the Government of President
Morales, in fulfilling his Government Program, totile necessary steps for reclaiming control of
the electrical sector.” The original Spanish redftiras su eleccion, el Gobierno del Presidente
Morales, en cumplimiento de su Programa de Gobjetidolos pasos necesarios para recuperar el
control del sector eléctrico.”).

Seel etter from Freshfields to Procurador Generalkihdo, 25 October 201Exhibit C-199.

29



57.

VI.

58.

59.

August 2010% Bolivia has refused to release them. The legalfantlial basis
for the Worthington claim is therefore closely mwgned with the Claimants’

primary complaint with respect to the nationaliaati**

Thus, regardless of the Tribunal’'s decision ondffect of the notice provisions
of the Treaties, the Claimants complied with thesquirements. Bolivia’s
measures regarding spot prices, capacity paymewitgshee Worthington engines
are measures that were taken in the context o/ia&ienergy control policy and
carried out in the framework of the nationalizatidimere was therefore no need

for a separate notification of these measures.

THE CLAIMS REGARDING SPOT PRICES, CAPACITY PAYMENTS
AND THE WORTHINGTON ENGINES ARE TREATY CLAIMS

In its Reply, Bolivia repeats the argument that @laimants’ claims relating to
spot prices, capacity payments and the Worthingtayines are not international
treaty claims;?® but rather claims under Bolivian law that fall kit the exclusive
jurisdiction of the Bolivian court¥?® Bolivia suggests that this characterization of

the claims holds, even accepting the facts alléxyetthe Claimants as trdé’

Contrary to Bolivia’s suggestion, the Claimants mmt contend that the mere
labeling of claims as international is sufficierd tstablish the Tribunal's
jurisdiction?® The position is rather that if the facts as presgrcould,prima

facie give rise to a breach of the Treaties’ provisjahen the resulting claims

123

124

125

126

127

128

SeeCarta de EGSA a Energais, 18 November 2@hibit R-94; Correspondence between
Energais and Empresa Eléctrica Guaracachi S.A.cezamg the return of the Worthington
engines owned by Energais, 2010-20&Ekhibit C-169; Letter from Freshfields to Procurador
General del Estado, 25 October 20Ekhibit C-199; Letter from Freshfields to Procurador
General del Estado, 29 November 208shibit C-201.

SeeCounter-Memorial on Jurisdiction, § 78.
Reply, Section VISee alsdbjections, Section VI.
Reply, 11 202-03.

Reply, 1 199.

Reply, 1 195.
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61.

fall within the Tribunal’s jurisdictiort?® This is the holding of thelotal v.

Argentinadecision, which Bolivia cites at length in its Rgp:

[lln order to determine its jurisdiction, the Trial must consider
whether the dispute, as presented by the Clainmptjma faciewithin
the jurisdiction of an ICSID tribunal establishen decide a dispute
between a French investor and Argentina under the[B.] The object
of the investigation is to ascertain whether ttang| as presented by the
Claimant, meets the jurisdictional requirementstcathe factual subject
matter at issue, the legal norms referred to acaybe and having been
allegedly breached, and the relief sought. [...]Tineestigation does not
prejudge whether the claim is well founded, butsaonly to determine
whether the Tribunal is competent to pass judgrapon it. [...]

[T]the Tribunal must evaluate whether th[e] fadfsestablished, [...]
could possibly give rise to the Treaty breaches ttia Claimant alleges,
and which the Tribunal is competent to pass juddnugmon. In other
words, those facts, if proven to be true, must tapable” of falling
within the provision of the BIT and of having cadser representing
treaty breaches as alleged by the Claimhnt.

For each of the three claims in question, the Glaits have establishedpama

faciecase that Bolivia breached the Treaties.

First, the Claimants have asked the Tribunal to determimether Bolivia’s
alteration of the regulatory regime in relationsfmt prices breached the fair and
equitable treatment standard, the full protection aecurity standard, and the
obligation not to impair investments by unreasoealheasure§? It is
uncontested that Bolivia altered the regulatorymegrelating to spot prices, and
that the Treaties provide the treaty protectiongjuestion. The Parties differ
primarily as to whether the spot price measure wvdair, arbitrary, unreasonable,
or otherwise violated Bolivia’'s international oldigpns. Even if the Claimants’

129

130

132

Counter-Memorial on Jurisdiction, 1 87 (citi@gse Concerning Oil Platformdslamic Republic
of Iran v. United States of Ameri¢international Court of Justice), Separate Opiniddrjudge
Higgins, 12 December 1996, ICJ Reports 1996 &4&Hhjbit CL-100, 1 32).

Reply, 1 198.

Total S.A. v. Argentine RepubligCSID Case No. ARB/04/1), Decision on Objectiotts
Jurisdiction, 25 August 200KL-127, 1 52, 55.

Counter-Memorial on Jurisdiction, 1 86(a); Statetrof Claim, {1 189-209.
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legitimate expectations about spot prices were éarray reference to Bolivian
law, the claim is not rendered purely domesticature™*® Indeed, the frustration
of expectations based upon a State’'s domestic legadework has frequently
been found to give rise to treaty breachi&sNor would the calculation of
damages arising from the spot price manipulatioawdthe dispute into the
domestic realm, as Bolivia conterid3 For all claims, the magnitude of damage is
a question of fact, assessed in accordance witdrnational law principles of

compensation for breach of international obligatibfi

Second the Claimants have asked the Tribunal to detenwether Bolivia
breached the Treaties by failing to provide “effeet means” to challenge
alteration of the capacity payment systémit is uncontested that Bolivia altered
the capacity payments regime, and that the Treatigsire Bolivia to provide
“effective means” of asserting claims and enforcinghts in relation to
investments. The Parties disagree primarily ashether a delay of four-and-a-
half years in the adjudication of Guaracachi’'srolgiis consistent with Bolivia’'s
obligations. Given that the “effective means” ckausy definition implicates
claims based upon local judicial or administratieenedies, Bolivia’s contention

that these circumstances cannot give rise to annational claim are particularly

133

134

135

136

137

Reply, 1 202(a).

See, e.g.Jotal S.A. v. Argentine RepublikCSID Case No. ARB/04/1), Decision on Liabili}7
December 2010kxhibit CL-69, 1 309(g), 332—33National Grid PLC v. Argentine Republic
(UNCITRAL), Award, 3 November 200&xhibit CL-55, {1 178-180CMS Gas Transmission
Co. v. Argentine RepublidCSID Case No. ARB/01/8), Award, 12 May 20@xhibit CL-35,
19 275-276.

Reply, 1 202(a); Objections, 1 194(a).

In Total, the tribunal affirmed jurisdiction over a disputelating to utility tariffs, rejecting
Argentina’s argument that the dispute arose undemestic law and was subject to the exclusive
jurisdiction of the domestic court$otal S.A. v. Argentine Repub(kCSID Case No. ARB/04/1),
Decision on Objections to Jurisdiction, 25 Augud0@, Exhibit RL-127, 11 67, 69 (“the Tribunal
cannot accept Argentina’s arguments that the ptedispute is not a legal dispute involving the
application of the BIT under international law. Nzan the Tribunal accept that it is a contractual
dispute involving the renegotiation process”), 1-68 (“For the purpose of ascertaining
jurisdiction, the Tribunal considers the above rokito fall within its competence singasima
facie they present conduct by Argentina that may cuitstia violation of the BIT obligations and
standards of protection to which Total as a Frenebstor is entitled”).

Counter-Memorial on Jurisdiction, 1 86(b); Stagetnof Claim, 1 210-20.
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64.

difficult to understand. And, as explained abovée tquantification of
compensation for harm caused by domestic goverrahstructures in no way

affects the characterization of the claims as basetthe Treatie$®

Third, Rurelec asserts that the engines were exprogriatdBolivia, without due
process of law or compensation, in breach of the Tw&aty*° Bolivia accepts
that Guaracachi sold the Worthington engines to rgaie prior to the
nationalization, that the engines remained in Casrhi’'s possession post-
nationalization, that no compensation has been, gmd that the UK Treaty
provides protection in relation to expropriationhel disputed issues here are
limited to whether Bolivia illegally expropriateché Worthington engines.
Bolivia’s position with respect to attribution doest affect the “international”
characterization of the disput®.To the contrary, this argument only confirms the

international nature of the dispute.

Bolivia thus does not challenge the existence efféttts underpinning the claims
relating to spot prices, capacity prices and thetifogton engines? Rather, it
presents an argument on the merits that Boliviatsdact in each instance does

138

139

140

141

Reply, 1 202(b) (“The true nature of this Newiflas evident, above all, in its quantification, as
Bolivia has explained in detail in its Objectiond'he original Spanish reads: “[l]a verdadera
naturaleza de este Nuevo Reclamo queda patentes wmw, en su cuantificacion, como Bolivia
ha explicado con detalle en sus Objeciones.”); Qlurs, 1 275-77.

Counter-Memorial on Jurisdiction, § 86(c); Sta¢aof Claim, 19 111-13, 254-59.

Bolivia argues at § 611 of its Statement of Deéethat “[n]Jone of the officials mentioned by Mr.
Earl had the capacity to commit the internatiomsiponsibility of Bolivia.” The original Spanish
reads: “Ninguno de los funcionarios mencionados pbrSr. Earl tiene la capacidad de
comprometer la responsabilidad internacional dévizol It makes the same argument at 1 202(c)
of its Reply: “the Claimants base their claim, §pknd exclusively, on alleged verbal declarations
of the Manager of ENDE which, even if they wereetricould not commit the State under
international law.” The original Spanish reads:s|Bemandantes basan su reclamo, Unica y
exclusivamente, en supuestas declaraciones oraleGatente de ENDE que, incluso si fueran
ciertas, no podrian comprometer al Estado bajoeetdaho internacional.” This is clearly an
attribution argument.

Reply, 1 199 (“Bolivia does not need to supplggirof other facts different from those invoked
by the Claimants [...]". The original Spanish reatBolivia no necesita aportar la prueba de otros
hechos distintos a los invocados por las Demandgnté§’).

33



65.

66.

not trigger liability under the Treaties, and it ska those arguments as a

jurisdictional objection.

Finally, Bolivia’s attempt to draw support from thzerdrola v. Guatemalaase

Is unavailing. Inberdrola, the claimant complained that the electricity dagur’s
calculation of the tariffs applicable to its inve&nt in the course of a periodic
tariff review had been incorrect and contrary te ¢haimant’s interpretation of the
Guatemalan electricity legal framewdf¥. This complaint had been submitted to
the Guatemalan courts, which concluded that thelatgy’s interpretation of the
legal framework was correct. The claimant then gmésd the same argument,
based onGuatemalan law to the investment treaty tribunal. THeerdrola

tribunal denied jurisdiction because:

[T]he claimant [...] is asking the Tribunal [...] toview the regulatory
decisions of the [regulator] and the judicial daems of the Guatemalan
courts, not in light of international law, but raththe domestic law of
Guatemala. The Tribunal, according to the claimpessented by the
claimant, would have to act as a regulator, asdanirastrative entity or
as a court, to decide [...] the claims based on Gualn law**?

This bears no resemblance to the claims in relatospot prices and capacity
payments. The Claimants are not asking the Tribtmakt the prices applicable
to their investment. Rather, they claim that thieration of the spot price and
capacity payment regimes violatspecific international obligationgiving rise to

a right of compensation under the Treaties. A Baliwvegulator could not rule on
the international legitimacy of the relevant regog regime and the domestic
remedies available to challenge its decisions. Thbunal is thus not in the
position of the arbitrators ilberdrola, who had been asked to step into the shoes

of the local regulatory authority.

142

143

Iberdrola Energia, S.A. v. Republic of Guatem@@SID Case No. ARB/09/5), Award, 17 August
2012,Exhibit RL-22, 1 354.

Counter-Memorial on Jurisdiction, § 88gerdrola Energia, S.A. v. Republic of Guatem@@SID
Case No. ARB/09/5), Award, 17 August 20Exhibit RL-22, § 354.
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VII.

68.

69.

The Claimants have formulated Treaty claims thatpaima facieadmissible for
present purposes. Bolivia’s objections must theeefe denied, and the relevant

claims adjudicated on the merits.

ARTICLE IX(2) OF THE US TREATY DOES NOT PREVENT THE
TRIBUNAL FROM HEARING GAI'S “EFFECTIVE MEANS” CLAIM

In its Reply, Bolivia repeats its assertion thatying submitted a dispute relating
to the alteration of the capacity payment regimetite Bolivian courts, the

Claimants have taken the “fork in the road” of Ali IX of the US Treaty, and

are thus precluded from presenting a claim thatvizoldenied them effective

means of asserting claims and enforcing rights vagpect to their investment in
Guaracachi in breach of the US Treaty (Article)lladd the UK Treaty (by way

of the most-favored natiodM(FN) provision in Article 3)*** Bolivia’s objection

is unfounded.

The Claimants have already shown that there idori in the road” clause in the
UK Treaty and, therefore, Bolivia's defense coybelst only in relation to GAI's
“effective means” claint?® Bolivia now argues that Rurelec cannot import the
substantive “effective means” standard through thé Treaty’'s MFN clause
without also importing the “fork in the road” claudrom the US Treat}°
Bolivia makes this argument in a footnote and sutspio with no authority*’ A
substantive treaty standard constitutes more féweraeatment accorded to a
third-party national to which the claiming party estitled, independent of the
dispute settlement provisions to which the thirdgpaational is subject:®

144

145

146

147

148

Reply, Section VII.

Counter-Memorial on Jurisdiction, 1 91-98.
Reply, footnote 202.

Ibid.

Siemens AG v. Argentine RepublI€ESID Case No. ARB/02/8), Decision on Jurisdictidh
August 2004 Exhibit CL-109, T 120 (“This understanding of the operation & MFN clause
would defeat the intended result of the clause widcto harmonize benefits agreed with a party
with those considered more favorable granted tahemgarty. It would oblige the party claiming
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71.

72.

In any event, the Claimants have established thgdrk in the road” clause will

only be triggered if the “triple identity” test matisfied"*° Bolivia’s argument to

the contrary is without support and contrary totd of the US Treaty.

In accordance with Article IX, in order to be elatit to submit a treaty dispute to
arbitration: (a) there must be a dispute betwe8tate party to the US Treaty and
an investor of thether State party; (b) that dispute must relate to treath of
the US Treaty; and (c) theame “investment dispute” must not have been
previously submitted to the national courts of Btate party or to “previously
agreed dispute settlement procedur8®”.The US Treaty thus expressly
incorporates the “triple identity test,” such tlaatinvestor will be precluded from
submitting a claim to arbitration where a disputdmitted to domestic court
litigation involves: (i) the same parties (the Btaiarty and the investor of the
other State party); (ii) the same subject matteretief requested; and (iii) the

same legal basis (i.e. the treaty).

Bolivia nevertheless contends that the Tribunalukh@onsider that there is an
“identity of parties” in this case, because theitest involved in both the
domestic court litigation and the arbitration — Ga&id Guaracachi — are part of
the same group of compani®s.This would be inconsistent with the express
terms of the Article IX(3) of the US Treaty: “praled thatthe national or

149

150

151

a benefit under a treaty to consider the advantagesdisadvantages of that treaty as a whole
rather than just the benefits. [...] However, tkisiot the meaning of an MFN clause. As its own
name indicates, it relates only to more favoratdatment”).

Virtually every investment arbitration tribundiat has applied such a clause has required an
identity of parties, cause of action and subjecttenar relief requested in order to trigger a kfor

in the road” provision. In its Counter-Memorial darisdiction, GAI cited no fewer than sixteen
cases that applied these crite@@eCounter-Memorial on Jurisdiction, footnote 195-B6livia
refers to a single cas&enin v Estoniaclaiming that the case applied a double, andaniiple,
identity test. See Reply, 1 211 and footnote 218s Ts incorrect. Although th&enin tribunal
specifically named only two parts of the “tripleeidity” test, the tribunal did so only because it
was following Estonia’s argument in that regard,iclhthe tribunal ultimately rejectedilex
Genin, Eastern Credit Limited, INC. and A.S. Balioi Republic of EstoniglCSID Case No.
ARB/99/2), Award, 25 June 200Exhibit RL-128, § 332.

US TreatyExhibit C-17, Article IX(a)—(c).
Reply, 1 211.

36



73.

74.

75.

company concernelkas not submitted the dispute for resolution fi@ecourts],
[...] the national or company concernethy submit the dispute for settlement by
binding arbitration.” It is clear from this textahthe treaty is referring to only one

company->* Moreover, GAI did not participate in the Bolivipnoceedings>?

Bolivia also argues that the Tribunal should equa¢eBolivian court proceedings
and this arbitration as the “same dispute”, becdhseparties share the “same
interests”. This is both irrelevant and incorrddte interests underlying a dispute
do not determine the nature of the dispute. The edbicn and international

disputes remain wholly distinct. Whereas Guaracdws asked the Supreme
Court to reverse administrative rulings upholdingegulatory change pursuant to
Bolivian law, GAI asks this Tribunal to award it mpensation for Bolivia's

violation of treaty obligations resulting from ti8ipreme Court’s inaction. The

subject matter, legal basis and relief requestdmbth proceedings are different.

Discarding the identity criterion entirely, Bolivifurther contends that the
Tribunal should decline jurisdiction because peatalitigation and arbitration
claims could lead to the Claimants receiving “deulsbmpensation™>* This

would be impossible. If the Bolivian Supreme Cawere to find in Guaracachi’s
favor at some point in the future, this would bé&nehly the now-nationalized

Guaracachi, and not the Claimants.

Contrary to Bolivia’s rhetoric, application of theaditional “triple identity test”

would not transform the fork-in-the-road into a Adeletter’>® Under the US

152

153

154

155

The Respondent has no jurisprudential authoatyits “group of companies” theory. Although
footnote 218 of Bolivia's Reply suggests tieninexamined the claimants in that arbitration as a
“group”, this was merely an argument advanced hgiia. The tribunal specifically held at 9 331
of its decision Exhibit RL-128) that though “the revocation of the Bank’s licerssatainly
affected the interests of the Claimants [...] thisitgelf did not make them parties to these
proceedings (emphasis added).

Nor, after the nationalization, does Guaracabhre the same interests as GAl, as the former is
now held by the Respondent.

Reply, 1 208.
Reply, 1 206.

37



76.

VIII.
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78.

Treaty, an investor can chose to submit its trelpute to a domestic court or to
an arbitral tribunal. If an investor submits a ditgpto a court, that same investor
cannot present the same claim to an arbitral taburhis is the only purpose the

provision was designed to serve.

The Tribunal should therefore apply the standarter@a for application of the
fork-in-the-road clause. The parties to the locedcpedings (Guaracachi and
SIRESE) are distinct from the Claimants. The sulbjeatter and relief requested
in Bolivia (the reversal of administrative rulingersusmonetary damages) are
different from those in this arbitration. And, thause of action in each case is
different (Bolivian law in the courts, and the Tiiea here). Bolivia’s objection

should therefore be reject&.

THE CLAIMANTS’ CLAIMS REGARDING SPOT PRICING AND TH E
WORTHINGTON ENGINES ARE NOT PREMATURE

In contradiction with its previous objection thhetClaimants are precluded from
pursuing treaty claims because they submitted @uthsregarding capacity
payments to the Bolivian courts, Bolivia objectshe jurisdiction of this Tribunal

to hear the Claimants’ claims regarding spot premed the Worthington engines

because they weret previously submitted to the Bolivian courts.

In its Objections, Bolivia stated that “[a] clainmder a treaty may be considered
premature when the investor does not exhaust thdahle appeals nor even

requests that local authorities correct the allggadongful act [...]"**” On this

156

157

Bolivia has relied on two cases to support itdoism of the “triple identity” criteriaChevron v.
Ecuador and Pantechniki v. Albania. Although the Chevron tribunal questioned the ldrip
identity” test in dicta, it ultimately applied that very criteria in deulg the respondent’s
objection. SeeChevron Corporation and Texaco Petroleum Corporatio Republic of Ecuador
[l (PCA Case No 2009-23), Third Provisional Award durisdiction, 27 February 2012,
Exhibit RL-23, 11 4.74-4.80. The sole arbitratorRantechnikialso used “triple identity” criteria
in his analysis. Se®antechniki S.A. Contractors & Engineers v. Albafi@SID Case No
ARB/07/21), Award, 30 July 200€xhibit RL-18, 11 61-68.

Objections, T 318. The original Spanish readsin‘[reclamo bajo un tratado puede ser
considerado prematuro cuando el inversionista raiaafps recursos disponibles o ni siquiera
solicita a las autoridades locales que corrijaaced supuestamente ilicito.”
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basis, it stated that claims regarding spot priang the Worthington engines
should be dismissed as premature, purportedly Becthe Claimants did not
invoke or exhaust domestic remedi&in its Counter-Memorial on Jurisdiction,
Claimants demonstrated that neither Treaty requiresnvocation or exhaustion
of local remedies. Indeed, the US Treaty forcearsypo choosenvhether to bring
its claims before an international arbitral triburar a domestic court’
Claimants explained that imposing a requiremenesort to local remedies prior
to commencing an investment treaty arbitration wWowin counter to the object
and purpose of investment treaties and would bé&ragnto the vast majority of
arbitral jurisprudence on the isstf8. Bolivia has not responded to these

arguments in its Reply.

The only point to which Bolivia responds is the deking of its reliance on
Loewen v. United States, Jan de Nul v. Egwynd Generation Ukraine v.
Ukraine®* Bolivia argues thatoewenandJan de Nubkupport the imposition of a
local remedies requiremeff? Bolivia’s quotations from these decisions in its

Reply omit critical passages that demonstrate thist is simply not trué®®

158

159

160

162

163

Obijections, 1 317.

Counter-Memorial on Jurisdiction, 1 100.

Counter-Memorial on Jurisdiction, 1 101.

Reply, 11 220-23; Counter-Memorial on Jurisdicti®f 102—-03.
Reply, 11 220-21.

For example, Bolivia fails to quote the entiregzaaph from thé.oewencase in paragraph 221 of
its Reply.CompareReply, § 221 quoting_oewenas stating that it is necessary‘afford the State
the opportunity of redressing through its legalteysthe inchoate breach of international law”
with the full paragraph that states (italic portionsnaited from Bolivia’'s Reply) “[t]he purpose of
the requirement that a decision of a lower courtlh&lenged through the judicial process before
the Stateis responsible for a breach of international lawnstituted by judicial decisiols to
afford the State the opportunity of redressing dlgto its legal system the inchoate breach of
international law occasioned by the lower courtisien. The requirement has application to
breaches of Articles 1102 and 1110 as well as Wrticl05.” The Loewen Group, Inc. and
Raymond L. Loewen v. United States of Amefi€&ID Case No. ARB(AF)/98/3), Award, 26
June 2003Exhibit RL-68, 1 156. The Claimants are not invoking a “breatmternational law
constituted by judicial decision” and thus shoutd be held to its substantive requirements.

Moreover, the reference dan de Nuin that same paragraph fails to include the seetéom the
tribunal’s decision that states there was no reguémt to engage in mandatory pre-trial
procedures before local courfan de Nul N.V. and Dredging International N.VAvab Republic
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82.

Likewise, Bolivia’s analogy tdseneration Ukrainga case which the Claimants
have shown should not be followed as a matter gdll@rinciple)is inaccurate
because the analogy is based on the flawed prehas@olivia’s decisions were
either taken by low level officials or not vigordyprotested® In relation to the
spot pricing claim, the impugned measures wereetsdy the President of the
Bolivia through the issuance of a Supreme Detfeds to the Worthington

engines, the measure was, indeed, vigorously peatE8

Bolivia’s objection regarding prematurity, and asguments in its Reply, are
completely unfounded. It should be dismissed fa tkasons set out in the

Claimants’ Counter-Memorial on Jurisdictihand above.

BOLIVIA'S REQUEST FOR SECURITY FOR COSTS

Bolivia’s suggests at paragraph 231 of its Replgt tthere is a risk that the
Claimants may be unable to pay an award of cosuld such an award be
rendered against them. This suggestion, basedysmtepress reports regarding
the Claimants’ external financing, is absurd, asBdivia's request that the
Tribunal order the Claimants to provide a bank boadering the eventual costs

of the arbitration-°®

Bolivia has failed to support its request with faot legal authority. None is
available. As regards the facts, the Tribunal nedg consider the conduct of the
parties throughout this arbitration to decide therita of Bolivia’'s request.

Bolivia repeatedly delayed the payment of the adganon the costs of the

164

165

166

167

168

of Egypt (ICSID Case No. ARB/04/13), Decision on Jurisdintio16 June 2006,
Exhibit RL-12, 7 121.

Reply, 11 222-23.

Statement of Claim, 1 96; Exhibit C-154.

Statement of Claim, T 255; Statement of Defefi§&17-27.
SeeCounter-Memorial on Jurisdiction, 11 99-103.

Reply, 1 233(2)(b) (“de manera subsidiaria, oedenlas Demandantes otorgar una garantia
bancaria que cobra los eventuales costos delaehffr
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84.

85.

arbitration, and it failed on multiple occasionsraspect the agreed upon and
ordered procedural timetable. The Claimants, bytresh have made every
advance on the Tribunal's fees and expenses aral dmwplied with each of the

Tribunal’s orders.

As regards the law, the granting of security forstsoin investment treaty
arbitration would be unprecedent®d As theLibananco v. Turkeyribunal held,
“it would only be in the most extreme case — on/linich an essential interest of
either Party stood in danger of irreparable damagthat the possibility of
granting security for costs should be entertainedile’”® More recently, in
Commerce Group v. El Salvaddhe ad hoccommittee held that security for
costs was not required even where, unlike here, ahy@icants were facing
financial difficulties that had prevented them fronaking the required advances
to ICSID!™

Bolivia’s request should therefore be denied.

REQUEST FOR RELIEF

On the basis of the foregoing, and reserving althafir rights, the Claimants

respectfully request that the Tribunal:
(@) DISMISS Bolivia’s requests for relief;

(b) DECLARE that it has jurisdiction to decide thisplise in its entirety;

169

170

171

See, e.g., Unete Telecomunicaciones S.A. and Céamyfi® S.R.L. v. Republic of Ecuador
(UNCITRAL), Procedural Order No. 5, 29 Septembet@Exhibit CL-148.

Libananco Holdings Co. Limited v. Republic of TyrkkCSID Case No. ARB/06/8), Decision on
Preliminary Issues, 23 June 20@Xhibit CL-147,  57.

Commerce Group Corp. & San Sebastian Gold Mines, ¥n Republic of El SalvaddtCSID
Case No. ARB/09/17), Annulment Proceeding, DecisinrEl Salvador’'s Application for Security
for Costs, 20 September 20EXhibit CL-149, 1 48-54.
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(c) AWARD attorneys’ fees and costs of this phase of the arbitration to the

Claimants, plus interest; and

(d)  AWARD such other relief as the Tribunal considers appropriate.

Respectfully submitted on 20 December 2012

@ Freshfields Bruckhaus Deringer

Nigel Blackaby
Noah Rubins
Caroline Richard
James Freda

for the Claimants
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