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INTRODUCTION

Guaracachi America, Inc.Guaracachi America or GAl) and Rurelec PLC
(Rureleg (collectively, theClaimantg file this Reply Memorial in support of
their claims against the Plurinational State ofi@al (Bolivia). This Reply is
submitted pursuant to the Tribunal’'s Proceduraledido. 1 dated 9 December
2011, and subsequent agreements between the péirtresponds to Bolivia's
Statement of Defense dated 15 October 2012 $theement of Defenge This
Reply Memorial is accompanied by documentary exhibio. C-237 to C-361
and legal authorities No. CLA-151 to CLA-181, fisetements by witnesses of
fact, and a supplemental expert report by Compassedon (theCompass
Lexecon Rebuttal Report

This case arises from Bolivia’'s confiscation of t@&imants’ investments in

Guaracachi, the largest power generator in Boliafter the Claimants had spent
years — and tens of millions of dollars — buildiagd improving the business.
Bolivia carried out this confiscation in stagesgibaing with the abrogation of

the regulatory framework that Bolivia created ire th990s to attract foreign

investment, and culminating with the outright se&zof Guaracachi on 1 May
2010.

In the Statement of Claim, the Claimants chronidgle@¢onsiderable detail what
happened to their 50.001% shareholding in Guaracddte Claimants began
with the background to the Capitalization of Badi@ electricity generation
sector; explained the commitments that Bolivia pted to them and other
investors in the applicable regulatory frameworkesaibed Guaracachi’s
extraordinary record of investments in new elettiricgeneration; and
demonstrated the interference by the Governmerthénkey elements of the

regulatory framework affecting Guaracachi, theuialto obtain justice through



the Bolivian court system in respect of such irgexhce and, finally, the forced

nationalization.

Notwithstanding the volume of its Statement of sk Bolivia offers very little

to justify the nationalization and its other acBoft presents a defense that defies
logic, based on a distorted narrative of an illij@uaracachi so “decapitalized”
by the Claimants that they should have been gratefdolivia for taking it away.

The reality is starkly different, as the evidentiaecord amply demonstrates.

Bolivia creates a misleading factual collage, pigciogether circumstances and
events unconnected by chronology or context, oftdwlly irrelevant to this
dispute. Bolivia has also added to the record velraf factual exhibits, but
largely neglects to explain how the material sutediresponds to the Claimants’
account of the facts. Bolivia has been forced tschmaracterize the evidence,

scatter the facts and misconstrue the law in aetagpattempt to avoid liability.

Perhaps most significantly, Bolivia contends thabia@cachi wasentirely
worthlesswhen it was expropriated, and that therefore tbge@ment’s refusal
to provide any compensation was perfectly in acaocd with the Treaties and
international law. This extraordinary position fisgossible to reconcile with even
a cursory review of the company’s fundamentalshissory of profitability, and
its stock of assets — including some of the mostleno and efficient generating
units in the country. In support of its “zero vadlukefense, Bolivia has submitted
an expert report that applies an astronomical discaate and unsupported
assumptions about Guaracachi’s future revenuesdimliin turn largely on the
testimony of a Bolivian civil servant whose viewsntrast starkly with the
evidentiary record. Compass Lexecon’s analysigasaonable, robust, and cross-
verified: Guaracachi was valuable indeed when Baltook it away from the

Claimants.

The Claimants have not challenged Bolivia’s sowgrgirerogative to nationalize
or to regulate. But Bolivia must exercise these @@win accordance with
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international law, and in particular with its duty provide full compensation for
the value it has appropriated and the damage it daased to protected
investments. As a result, the Claimants respegtftukn to this Tribunal to
vindicate their rights and award compensation in amount quantified at
US$136.4 million.

* k k k k%

The Reply is structured as follows:

(@) Section Il is the factual background of this sulsis;

(b)  Sections lll, IV and V address Bolivia’'s failed atipts to justify its

breaches of the obligations it owes to the Claimanider the Treaties;

(©) Section VI addresses quantum, setting out the lagdl methodological
bases of the compensation due to the Claimants; and

(d)  Section VIl sets out the Claimants request foefeli

For the avoidance of doubt, the Claimants dengfaliolivia’s allegations, except

to the extent expressly accepted.

FACTUAL BACKGROUND

In this Section, we once again address the faatsnologically, focusing on
events that Bolivia mischaracterizes in its Statenté Defense. The Claimants
explain how the evidence submitted with the Stateroé Defense serves only to
confirm the Claimants’ account of the facts, patacly in light of the new

testimony and exhibits submitted with this Reply.
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THE FUNDAMENTAL |IMPORTANCE OF FOREIGN [INVESTMENT IN THE
CAPITALIZATION OF BOLIVIA 'SELECTRICITY GENERATION SECTOR

As demonstrated in the Statement of Claim, faceith wie dire need of capital
investment beyond the capability of both ENDE ahd Government, Bolivia

undertook to reform its electricity industry witthet financial assistance and
technical expertise of foreign investors in the |[B980s and early 1990s.

Bolivia and its witnesses tell a different stdrfpcusing on the finances, expertise,
investments and expansion plan of ENDE over a imeriged period of time, the
three years immediately preceding Capitalizatid®®@t1994). This story reveals
remarkably little about the economic crisis thaqeded Capitalization, and about
the impact that this crisis had on Bolivia's elexty system more generally. It is
an account that sits uneasily with the Capitaloratprocess itself: had ENDE
been the financially “prosperous” company that alinow makes it out to be, in
the midst of an ambitious expansion plan, privaiira would have been

unnecessary.

The resolution of this tension is straightforwar8olivia’'s narrow and
circumscribed account is mistaken and misleadimg &xposure of this distortion
begins with a faithful account of the situatiorttve mid-1980’s, where the root of

Bolivia’s Capitalization program can be found.

1. The impact of the 1980s economic crisis

Bolivia does not contest the profound impact of éisenomic crisis that it faced
in the 1980s. Between 1981 and 1986, per capita @DMy one-third, prices

Statement of Defense, 11 30-38; Witness Stateofdatluardo Paz Castro, 12 October 20Raz(
First WS), 11 15-28.

Statement of Defense, Y 30, 33, 36.
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rose by 20,000 percent, and Bolivia’'s foreign datmounted to US$3.9 billion,

over five times its exports of goods and servites.

The impact of this crisis was profound: Bolivia wasing a balance of payments
disequilibrium that threatened to paralyze the ¢guand any future growthit

was against this background that Bolivia institutedstructural adjustment
program in 1985 “to consolidate and preserve ecanstability and to overcome

the social and economic crisis the country was rgaieg.”

Bolivia does not appear to contest the impact thet crisis had on Bolivia’s
energy sector. A sector that had been built orfittancial support of multilateral
financing for more than 25 years had to look elsawhas the flow of investment

funds from international lending institutions stepl

2. The state of Bolivia’s electricity generation sectoprior to

Capitalization
The Claimants established in the Statement of Ctham this crisis left Bolivia’'s
electricity generation sector and its state-owrledtegcity generator, ENDE, in a
strained financial position. Absent a significantusion of funds, the continuity

of normal electricity service in Bolivia was in dgar.

Joint UNDP/World Bank Energy Sector Managementsi&ance Programme, “Basis for
Formulation of a Bolivian National Energy Plan,” gdet No. 9723, November 1987,
Exhibit C-48, p. 1; J. Sachs, “The Bolivian Hyperinflation a8thbilization,” AEA Papers and
Proceedings, May 198Exhibit C-47, p. 1.

Joint UNDP/World Bank Energy Sector Managemerdigtance Programme, “Bolivia: Issues and
Options in the Energy Sector,” Report No. 4213-B@ril 1983, Exhibit C-46, p. 1.

Brochure of the Vice-Ministry of Energy and Hydasbons, 199& xhibit C-16, p. 6.

ESMAP, World Bank and the Bolivian Ministry of &mgy and Hydrocarbons, “Primer Seminario
sobre Reformas en el Sector Eléctrico Bolivianogh&t No. 48268, 1 May 1998xhibit C-52,
p. 51.
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In its Statement of Defense, Bolivia claims thatdtectricity system was, in fact,
“sustainable” prior to Capitalization, and that ikalpwas not needed “to come and

resolve the problems Bolivia confrontedThe evidence confirms the contrary.

First, the level of investment required for Bolivia’selricity generation sector
was beyond the capability of both ENDE and the Gowvent. ENDE no longer
had the same access to international financingaithdugh the Government had
historically stepped in to finance ENDE’s obligaisoand investments, it could no
longer do so. ENDE wasot in fact “a prosperous company during the ‘90shwit
an “ambitious expansion plaf.It is telling that Bolivia and its witnesses dotno
exhibit or discuss ENDE’s financial performanceidgrthe 1980s, stating only
that it had reported “positive financial results fgeveral consecutive years.”
ENDE'’s financial statements do not tell the whdtay Between 1986 and 1993,
the Government absorbed part of ENDE’s debt, andcgzl ENDE’s liabilities
using YPFB and funds from the Treasury, in a tatabunt of US$102 million’

Mr. Andrade explains:

Indeed, as | recall, there were several occasidmesevBolivia’'s Treasury
had to step in to cover ENDE’s debts, because tistscwere not
reflected in the tariffs charged. Also, | am awdhat COMIBOL,
Bolivia’s State mining company, had subsidised ENDEmany years. |
should add that | have seen that in Mr. Paz’s istete, he acknowledges
that ENDE relied on “federal funds” for some of iggest expansion
projects prior to capitalizatiott.

10

11

Statement of Defense, {1 26, 31.
Ibid, 71 30, 32.
Ibid, T 33.

Joint UNDP/World Bank Energy Sector Managementsigtance Programme, “Bolivia:
Restructuring and Capitalization of the ElectricBypply Industry — An Outline for Change,”
Report No. 21520, 12 September 198%hibit C-61, p. 24.

Witness Statement of Juan Carlos Andrade, 21aig013 Andrade Second WS 14.
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Bolivia denies that ENDE was in a “very straineusficial position.* The record
states otherwise. For instance, a 1983 Joint UNBRWIEP report described
ENDE inpreciselythese term&?

Second the electricity tariffs charged to end-customier8olivia did not cover
the actual costs of providing the service. At timet the World Bank and the

United Nations Development Program confirmed thisad uncertain terms:

. “The level and structure of electricity tariffs Bolivia does not
reflect the real cost of this public servicd8.”

. “[E]fficiency-related issues concern the structuard level of
tariffs perceived by consumers, particularly thp gatween power
tariffs and marginal costs, which may lead in theufe to a
recurrence of Government transfers to finance tgestment
program.*®

. “There are three problems with electricity pricimgBolivia. First,
electricity tariffs are not aligned with long-runanginal cost. In
particular, tariffs in La Paz are much lower thang-run marginal
cost. A second problem concerns the structure @l reariffs.
Tariffs do not reflect marginal costs related todtion, nor to peak
or off-peak periods. Third, the fixed (demand) ¢eam ENDE’s
wholesale tariffs appears to provide the wrongaitgi®

12

13

14

15

16

Statement of Defense,  33.

Joint UNDP/World Bank Energy Sector Managemerdigtance Programme, “Bolivia: Issues and
Options in the Energy Sector,” Report No. 4213-B@ril 1983, Exhibit C-46, p. 11.

Joint UNDP/World Bank Energy Sector Managementsigance Programme, “Basis for
Formulation of a Bolivian National Energy Plan,” gdet No. 9723, November 1987,
Exhibit C-48, pp. vi — vii.

Joint UNDP/World Bank Energy Sector Managemergigtance Programme, “ESMAP Country
Paper: Bolivia,” Report No. 10498, December 19hibit C-50, p. 8.

Joint UNDP/World Bank Energy Sector Managementsigtance Programme, “Bolivia:
Restructuring and Capitalization of the ElectricBypply Industry — An Outline for Change,”
Report No. 21520, 12 September 198%hibit C-61, p. 20.See alscAndrade Second WS, | 14
(“To my knowledge, the electricity tariffs chargtm end-customers in Bolivia’'s main cities had
not covered the actual costs of providing the serfor some time. | discussed this issue in my
First Witness Statement, noting that in instanckere costs increased but tariffs did not, the gap
would be covered by credits from the Government”).
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Third, the technical capability of the electricity regiar at the time — the
Direccion Nacional de Electricidad — was limitedcéese of budget restraints,
leaving it with few qualified employees. Bolivia @gars to accept this, and

discusses only the personnel employed by ENDE.

Fourth, prior to capitalization Bolivia’s electricity sign was operationally

unsustainable. As Mr. Earl explains:

Bolivia’s economic crisis in the 1980s significaninpacted the supply
of electricity in the country, which was at thahé highly undependable.
To suggest, as Bolivia now does, that the counteféstricity system

was “sustainable” is inaccurate. As | recall, theses great uncertainty
regarding the provision of electricity in Boliviaipr to capitalization.

Power cuts and blackouts were a regular occurreimcarder to be

sustainable, an electricity system must meet seggsielectrical energy
requirements by being both economic and reliabite Jystem in Bolivia

prior to capitalization was neither of these thiffys

In sum, Bolivia’s account of its electricity systeam being “sustainable” and its
claim that capital was not needed “to come andlvesthe problems Bolivia
confronted” is unavailing® On the contrary, a significant infusion of fundasw

necessary to ensure the continuity of normal e@@trservice in Bolivia.

3. Foreign investment was critical to the continuity dreliable electricity
supply in Bolivia

To reverse the deteriorating situation in the Balivelectricity sector, a huge

amount of new capital investment was needed. GikkenGovernment's lack of

resources, this capital could only come from thegbe sector. At the same time,

the industry structure and electricity prices iaga at the time (as well as the lack

of incentives and competitive environment) meaat there was little prospect of

17

18

19

Statement of Defense,  37.

Witness Statement of Peter Earl, 21 January Z&HBl Second W3 T 6. See alsoAndrade
Second WS, 1 9.

Statement of Defense, Y 26, 31.
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attracting significant private sector investm&hthe inescapable solution was the
restructuring of the sector and the establishméra firm long term regulatory
framework to convince overseas investors to provige infrastructure that the
Bolivian State could not afford itself nor suppdtirough government to

government concessionary finance.

Bolivia itself eloquently expressed the inevitdlyilof this solution during the
Capitalization process. At the first seminar ororefs in the Bolivian electricity
sector, Bolivia’s Minister of Energy and Hydrocanisaclearly conveyed the state

of affairs:

There is a financial gap in the future of the sethat will have to be
covered by capital (loans) which are increasinglgree. According to
the Minister, all of these problems can be to thichent of the sector in
the achievement of its essential objectives, suxhtha efficient and
reliable supply of electricity, and even more intpatly, in its role as a
driver of the econom§*

The level of investment needed to modernize andamxpBolivia’s electricity
generation sector was not available locally. Givdre devaluation and
hyperinflation in Bolivia during the economic cesithere was very little local
public or private capital available in the yearattfollowed, and no capital market
at all to fund investment. Meanwhile, the largastviider of electricity generation
capacity — ENDE — was state-owned, and there veveBolivian companies with
the requisite funds, experience and know-how tarfee, build and operate the

new infrastructure and facilities that the coumtegded.

For this reason, in the capitalization of ENDE’'sigetion business, the Bolivian
government deliberately targeted foreign investaine would be able to provide:
(a) an instant injection of funds, as well as asdesthe long-term debt finance

20

21

Earl Second WS, 1 7.

ESMAP, World Bank and the Bolivian Ministry of &mgy and Hydrocarbons, “Primer Seminario
sobre Reformas en el Sector Eléctrico Bolivianogh&t No. 48268, 1 May 1998xhibit C-52,
p. 17.
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needed to fund the necessary investment; (b) esquaxi in managing power
generation businesses in their home countries; @daccess to the best

technology available internationally.

This focus is evident in the Bidding Rules that @vessued in connection with the
capitalization of ENDE’s generation business. Pamsuo those rules, candidates
for investment as operators of the power generdiiginesses were required to
have five years of experience operating power ggioer plants and a net worth
of at least US$100 millioff. In practice, this meant that only foreign companie
could qualify to become operators. Indeed, the @mgs that qualified to bid for
the ENDE generation businesses represented “matneaforld leaders in power

generation.®

THE GUARANTEES PROVIDED TO INVESTORS IN THE REGULATORY
FRAMEWORK APPLICABLE TO ELECTRICITY GENERATION

It is common ground between the parties that Balwndertook a program of
reform to establish a new regulatory framework emaging private sector
participation and competition. That reform prograntiuded the promulgation of

laws on investment, privatization, and capitali@afi*

It is also undisputed that the new regulatory framr applicable to market
participants, including electricity generators likeuaracachi, comprised three
pillars: (i) the Electricity Law, No. 1604 (1994)weh set out the basic framework
for the provision of electricity service and crehtihe SSDE, an autonomous
entity charged with enforcing the Electricity La@W) Supreme Decree 26,093
(2001), known as the Reglamento de Operacion det&de ElectricoROME),

22

23

24

Bidding RulesExhibit C -7, Article 5.6.4.
Witness Statement of Peter Earl, 29 February 2848 First WS), 1 25.

Law No. 1182, 17 September 1990, published inGheeta OficialNo. 1662 on 17 September
1990,Exhibit C-2; Law No. 1330, 24 April 1992, published in tBaceta OficialNo. 1735 on 5
May 1992 Exhibit C-3; Law No. 1544, 21 March 1994, published in @&ceta OficialNo. 1824
on 22 March 1994 xhibit C-4.

10
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which established the rights and obligations ofnégen the market, as well as
dispatch procedures and operations; and (iii) SuprBecree 26,094, referred to
as the Reglamento de Precios y TarifaBT), which contained the price-setting

mechanisms in the electricity secfor.

The 1994 Electricity Law set forth a number of maiody principles to govern
the operation of the electricity industry in Bodvi efficiency, transparency,
quality, continuity, adaptability and neutralf§These principles were consistent
with Bolivia’s commitments in its Sector Policy tet. As Mr. Andrade explains:

[T]hese terms were consistent with the commitmetiiat Bolivia

undertook to engage international financial antinézal assistance. As |
recall, Bolivia needed to provide foreign investargh “a credible

commitment that it was going to carry [out] thesarket based reforms,”
which Bolivia did. Bolivia agreed that tariffs wall“reflect the

economic and financial supply costs”, and that duld establish a
regulatory, institutional and legal environmenteimable the utilities to
compete on an equal basfs.

In its Statement of Defense, Bolivia appears tonawokedge the relationship
between the Sector Policy Letter and the Elecyriciaw. Bolivia contends
however that the Claimants have not indicated ‘faragdment to ‘stability’ of the
new legal framework for the electricity sector inlBia.”?® Bolivia further claims
that the Sector Policy Letter is “a general poligge statement” and that it is set

out in a document prepared by the World Bank, aoidhy the Governmerit.

25

26

27

28

29

Law No. 1604, 21 December 1994, published in@aeeta OficialNo. 1862 on 21 December
1994, Exhibit C-5; Supreme Decree No. 26,903/2001, 2 March 2@xhjbit C-85; Supreme
Decree No. 26,094/2001, 2 March 208khibit C-86.

Statement of Claim, 11 39-42; Law No. 1604, 2tdmeber 1994, published in tiBaceta Oficial
No. 1862 on 21 December 19%Khibit C-5, Article 3.

Andrade Second WS, T 19.
Statement of Defense, fn. 369.

Statement of Defense, fn. 369. To be clear, decusnpublished by the World Bank and the
UNDP during this period reflect the input and ofteves, clearance, of the Government of
Bolivia. See, e.g.Joint UNDP/World Bank Energy Sector Managementigiaace Programme,
“ESMAP Country Paper: Bolivia,” Report No. 10498ede@mber 1991Exhibit C-50 (“This
document was cleared by the Government of Bolivi&éptember 1991 and by the World Bank in
October 1991").

11
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This characterization is irrelevant for presentpmses: the commitments in the
Regulatory Framework were critical to attract fgreiinvestment into the
privatized Bolivian electricity generation sectém. any event, Bolivia's Sector
Policy Letter was not merely a general policy start, but a credible

commitment that Bolivia provided to the internaaboommunity:

Since the study of sector reform is resource imendBolivia required
international assistance. To have access to tlestasce, the GOB
provided the international community a credible catment that it was
going to carry out these market based reformsSeaior Policy Lettet®

Prior to capitalization, Bolivia’s electricity geradion sector was in dire need of
private investment, from strategic investors witle ttechnical expertise and
access to foreign capital needed to modernizeldotrieity system. GAI was just
such an investor. In order to attract investorshsas GAI into the electricity
sector, Bolivia put in place a regulatory framewoukderpinned by long-term
licenses issued to the successful bidders. It viear ¢o all bidders that the
promised tariffs would provide sufficient income ¢over reasonable costs and

provide a reasonable rate of return on their inaesi.

It was based upon the stable track record of tegulatory framework, and
Bolivia’s consistent respect for the system it had in place, that Rurelec
invested in Guaracachi.

THE CAPITALIZATION PROCESS AND THE CREATION OF GUARACACHI

In the Statement of Claim, the Claimants explairthé purpose of the
Capitalization law, the unbundling of ENDE’s powggneration assets and the
international bidding process for the tender of @ percent interest in

Guaracacht! These facts are now undisputéd.

30

31

Joint UNDP/World Bank Energy Sector Managementsigtance Programme, “Bolivia:
Restructuring and Capitalization of the ElectricBypply Industry — An Outline for Change,”
Report No. 21520, 12 September 198%hibit C-61, p. 33.

Statement of Claim, Y 48-51.

12
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THE EXTRAORDINARY RECORD OF INVESTMENTS MADE BY GUARACACHI IN
NEW POWER GENERATION CAPACITY IN BOLIVIA

Since the Capitalization process in 1995, Guarasapbwer generation capacity
has more than doubled as a result of an extraasdingestment program, which
intensified after Rurelec acquired a controllingkst in the company in 2088.

Bolivia's attempts to diminish the significance tbfs record is unconvincing, as

explained below.

1. Guaracachi’s extraordinary record of investment inBolivia’'s

electricity generation sector from 1999 to 2010
Bolivia does not dispute that Guaracachi undergghkificant investments in new
generation capacity following the capitalization 1895>* At the time of the
capitalization, Guaracachi'’s installed generatiapacity was 248.6 MW, much
of which was generated by older, less efficientieegyand turbines that had been
transferred to Guaracachi from ENBE.Following the capitalization, the
company invested in newer, more efficient, and nteahnologically-advanced
units to supplement or replace the older units.r@achi’s installed generation
capacity increased to 360 MW in 2005 (immediatelgmto Rurelec’s acquisition
of a majority stakej’ and to 542 MW in 2018 when Guaracachi was

nationalized — a 50% increase in just five yeassjescribed below.

32

33

34

35

36

37

38

Statement of Defense, Y 39-44.

In its jurisdictional pleadings, Bolivia denidabt Rurelec acquired an indirect controlling stake
Guaracachi in 2006. The evidence of Rurelec’'s aifipm is voluminous.See Claimants’
Rejoinder on Jurisdiction, 11 16-18.

Statement of Defense, § 50; Paz First WS, 11433-3
Witness Statement of José Antonio Lanza, 29 Rebr2012 Lanza First WS, { 21.

Statement of Claim § 59; Paz First WS, T 21. ldétGuaracachi's electricity generation
equipmentExhibit R-33.

2009 Annual Report of Guaracachi, 14 April 20&8hibit C-36, p. 12.
Ibid.

13



38.

39.

40.

a. Installation of “6FA” gas turbines (GCH-9 and GCH-Q) in 1999

In the first ten years following the capitalizatjoGuaracachi undertook a
significant expansion funded in part through a t@dpnjection, in satisfaction of
the investment obligations imposed by the 1995 @hpation Contract® As a
result of this investment, two General Electric 6Rdavy-duty gas turbines were
purchased and commissioned in 1999 (just a year dfte model became
commercially available), adding approximately 150\f installed capacity at a
total cost of US$65 millioA° These were the first “6F” technology generating

units in Bolivia®*

Bolivia's withess Mr. Paz agrees that these wetatésof-the-art units”, involving
a greater investment than was required under thmtaliaation Contract, and
implemented three years before the deadline urdeCapitalization Contraét.

The commissioning of the units was completed ahe&dthe installation

timetable?® contrary to Mr. Paz’s allegatiofis.

Following Rurelec’s acquisition of a majority stakeJanuary 2006> Guaracachi

undertook significant investments in new generat@@pacity every year, as
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40

41
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45

The capitalization required an investment of UB%4million. Capitalization Contract, 28 July
1995, Exhibit C-14, Clause 5.1. The investments in GCH-9 and GCH-A$t approximately
US$65 million. See1999 Guaracachi Annual RepoBExhibit C-69, pp. 4, 16. Guaracachi’s
investments made pursuant to the Capitalizationti@onsignificantly exceeded those of the other
two capitalized electricity generation companie8olivia. SeeStatement of Claim, § 63; Gover
Barja and Miguel UrquiolaCapitalization and Privatization in Bolivia: An Apgximation to an
Evaluation February 2003 xhibit C-96, p. 14.

Guaracachi 1999 Annual Repdekhibit C-69, p. 4; Lanza First WS, 1 28.
Lanza First WS, 1 27.
Paz First WS, 1 35.

Andrade Second WS, 11 19-ZkeeResolution SSDE No. 233/98, 18 December 18®jbit C-
21; Minutes of the Meeting of the Board of DirectafsGuaracachi, 9 July 199xhibit C-74;
Guaracachi 1999 Annual RepoBxhibit C-69, p. 4.See alsd'GPU Sells Ownership Share in
California Cogen PlantsFirst Energy 19 May 1999Exhibit C-73.

Paz First WS, { 35.

Seesupranote 33, above.
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42.

described below. The generation units that weree@dtiroughout this period

represented high-efficiency and environmentallyta@nable technology.

b. Installation of Jenbacher engines (ARJ-9 — ARJ-12) 2006

In 2006, Guaracachi commissioned four Jenbachereditnes (designated as
ARJ-9 through ARJ-12) at the Aranjuez plant in Suat a cost of US$3.8
million.*® This represented an increase of 7.6 MW of inglalieneration

capacity’’ As Jaime Aliaga, Guaracachi's General Managehatite, explains:

“these units were so efficient that they becameebzad’ providers, meaning that
they were called upon to dispatch at all times ideo to meet the system’s
minimum demand?®® Contrary to Mr. Paz’s allegatiofi$these were the most
efficient thermal units in the national giid- more efficient than the Bulo Bulo

and Carrasco unitg.

C. Installation of additional “6FA” gas turbine (GCH-1L) in 2007

In 2007, Guaracachi commissioned another GE 6FAwgame (known as GCH-
11) at the Guaracachi plant, similar to the oned Had been installed in 1999.
This represented an investment of US$19 milliord added over 70 MW of
installed capacity to the grrd.
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52

Witness Statement of Jaime Aliaga Machicao, 2udey 2013 Aliaga Second W} 1 18.
Guaracachi 2006 Annual Repdehibit C-114; Lanza First WS { 40.

Aliaga Second WS, 1 19. The Spanish originalsedde hecho, las unidades en cuestién eran tan
eficientes que pasaron a ser proveedores de “dmggel, lo que significa que se las llamaba a
despachar todo el tiempo para poder satisfaceetaadda minima del sistema. Estas eran las
unidades térmicas mas eficientes del SIN, masesfies que las unidades de Bulo Bulo y

Carrasco, contrariamente a lo alegado por el &. Pa

Paz First WS, 1 37.
Guaracachi 2006 Annual Repdeghibit C-114, p. 20. Aliaga Second WS, T 19.

SeeAliaga Second WS, 1 19; CNDC Medium Term Prograngnieport for May 2010 - October
2014, Annex 5Exhibit C-267 (showing that the Jenbacher engines had a lovstrpey MW the
Bulo Bulo and Carrasco units).

Aliaga Second WS, 1 24(88ee2007 Guaracachi Annual Repdehibit C-126, p. 21.
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44,

45.

d. Installation of Jenbacher engines (ARJ-13 — ARJ-1i) 2008

In 2008, Guaracachi commissioned an additionaletilenbacher 616 engines,
similar to those installed in 2006, adding 5.7 MWstalled generation capacity

at the Aranjuez plant at a cost of over US$ 2.Sioni’

e. The investment in the Santa Cruz Co-Generation glam 2009

In 2009, Guaracachi completed the constructiontoffaurth power generation
plant, and its second in the city of Santa Cruzmvwkm as the Santa Cruz Co-
Generation plant. The new plant housed two turbi@&3H-7 and GCH-8, which
had to be moved out of the Guaracachi plant to nraken for the Combined
Cycle Gas TurbineGCGT), described further belo#.As Jaime Aliaga explains,
these two turbines were configured “such that itlddoe possible to capture the
heat that they produced. This heat could then luk(as heat or as steam) to local
businesses, or it could be used to later convertuthits to a combined cycle
system.®® This represented an investment of US$3.5 miftfon.

f. The investment in the Combined Cycle Gas Turbineject
(GCH-12)
In 2010, Guaracachi was expected to complete ign&sure investment® the
technologically cutting-edge and highly efficienbr@bined Cycle Gas Turbine
project. This ambitious undertaking involved corivey two of the “open cycle”
General Electric 6FA turbines at the Guaracachatp{®CH-9 and GCH-10) into
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57

2008 Annual Report of Rurelec PLExhibit C-144; Rurelec PLC Press Release, “Jenbacher
Power Plant Successfully Commissioned”, 13 Aug08§i&2Exhibit C-158.

Statement of Claim 49, footnote 50; Aliaga 3ec@/S, 1 24(b); Earl Second WS, 11 12(d)-(e);
Guaracachi 2009 Annual Repdexhibit C-36, p. 26.

Aliaga Second WS, 1 24(b). English translatiome Bpanish original reads: “Las unidades fueron
configuradas de modo que fuera posible captarlet gae producian. Este calor podia luego ser
vendido (como calor o vapor) a empresas localesdbapser utilizado para convertir luego las
unidades a un sistema de ciclo combinado”.

Aliaga Second WS, 1 24(b), Witness Statement afcelo Blanco, 21 January 201Blgnco
Third WS), 1 26.

Earl First WS, | 47.
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a “combined cycle”, capturing waste heat and usintp fuel a steam turbine
(GCH-12, acquired by Guaracachi in 2007 in antibguaof the CCGT projecf)
which would, in turn, generate electricRyThis project, which represented an
investment of approximately US$83 million as of tee of the nationalizatidfi,
provided an additional 96MW of installed capacitydawas the largest single

investment that Guaracachi made prior to natioattin®*

The CCGT, the first of its kind in Bolivi¥, offered a sustainable and cost-
effective way to generate electricity, producingngiicantly more electricity with
the same amount of gas, and preventing over 333@%0 of CO2 from being
released into the atmosph&feAs a result, the CCGT project was eligible for
Certified Emission Reduction CertificateSERS commonly known as “carbon
credits”) under the United Nations Clean Developmglechanism under the
Kyoto Protocof* The Rurelec/Guaracachi management team negotiied
forward sale of the carbon credits with internagilotlevelopment banks (the CAF

and KfW) in order to finance the project. As Pdéfarl explains:

We could have invested in a simple open cycle narbat the
Guaracachi plant, which would have been less casitiycomplex,
but instead we decided to install a combined cialeine that was
considerably more efficient, as it used waste Heah existing

turbines rather than gas to generate electricitg (@ould therefore
be first amongst thermal units to be dispatched)} As a result,
the CCGT was eligible for carbon credits under tbeited

Nations’ Clean Development Mechanism. This, in tfurrade the
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60

61

62

63

64

Lanza First WS, { 35.
Ibid, 11 32-33; Statement of Claim, 1Y 76-77.
Progress Report for the Combined Cycle Projeégtiarch 2010Exhibit C-313, p.4.

Presentation to a General Meeting of the Guahacalcareholders, “Proyecto Conversién a Ciclo
Combinado/GCH-12,” September 20@khibit C-161, p. 3; Witness Statement of José Antonio
Lanza, 21 January 201Bgnhza Second WS 13.

Earl First WS,  47; Statement of Claim, § 78.

Earl Second WS, T 12(e); Statement of Claim $¥&,7United Nations Framework on Climate
Change, Project 2671, Clean Development Mechanisije® Design Document Form, Version
03, 28 July 2006Exhibit C-121, p. 3.

Statement of Claim,  79.
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48.

high-tech project economically feasible, since @Guaachi could
(and did) sell the carbon credits and negotiateeappyment of
those carbon credits to help fund the constructiod installation
of the CCGT. (Indeed, reliance on carbon creditcpeeals is a
requirement for qualification under the Clean Depehent
Mechanism, which does not fund projects that camrertaken
without such credits. This is known as the “addisility
principle”.) The investment in the CCGT project radoevidences
the long-term perspective with which Rurelec apphed its
investment in Guaracachi and the Bolivian eledirisector®
Bolivia attempts to taint this success story willegations that the project was
significantly delayed, over-budget, and largely omplete at the time of
nationalizatior?® These allegations are unfounded, as explained$§ Antonio
Lanza, Guaracachi’'s former Project and Developrmamager, who oversaw the

CCGT project, and as demonstrated by the extengigementary record.

First, the amounts spent on the CCGT project neetekised budget approved by
Guaracachi’'s Board and Shareholders. As Mr. Parectly notes, the CCGT
project was born of a study by the renowned Bri@ésgineering company NEL in
2005°%" Although the project’s initial budget of US$40 loih was approved
based on an initial capital cost estimate propdsedEL, which contemplated
the use of an 80 MW steam turbiffeby 2008, changes in the nature of the
project (including the substitution of a 96 MW tumb) and increases in the global
market prices for key raw materials and equipfilemecessitated budget

revisions’® In September 2008, Guaracachi’'s Board and Shatetobpproved
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66

67

68

69

70

Earl Second WS, 1 13(e).
Paz First WS, 1 64, 68 and 72.
Lanza First WS, 1 34; Paz First WS,  63.

Minutes of the Meeting of the Board of Directood Guaracachi, 23 November 2006,
Exhibit C-123; NEL Power Limited Capital Cost Study, 31 Marct030Paz Annex 17 pp. 5, 8.

SeeFitch Rating for Guaracachi, September 20B8hibit C-348; Fitch Rating for Guaracachi,
December 2008Exhibit C-348 (recognizing the increase in global prices andeffect on the
budget for the CCGT project).

Lanza Second WS, 11 35-37; Minutes of the Meetihghe Shareholders of Guaracachi, 25
September 200&Exhibit C-163.
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the final budget of US$68 million for the CCGT peoi, reflecting those
revisions’! The ultimate cost of project (excluding taxes &indncial costs) was

consistent with this figur&

While there were operational delays in the compietf the complex project,
they were by no means “constaft,and they were to a large extent the fault of
the Government’ As to Bolivia’s contention that Guaracachi shouidve
fulfilled its plan to finish the CCGT project onhsxdule by May 2009, such a
claim is without merit, given the many governmerdalays Guaracachi faced.
For instance, the Municipality of Santa Cruz cdnited to delays for 14 months
in the issuance of environmental licenses for tiilénd) of wells, essential for the
operation of the CCGT® To take another example, the regulatory authsritie
delayed for 13 months the issuance of permits auzihg Guaracachi to transfer
two generating units (GCH-7 and GCH-8) out of theafacachi plant to make
room for the CCGT? Nevertheless, Guaracachi was able to compensat&atge
degree for these delays, and achieved an 85.8% lebamp rate by October
20097

Finally, Bolivia’'s assertion that the CCGT projegas only 50% complete at the
time of the nationalizatidfi is mistaken. In fact, the CCGT Project was 95.1%
complete by May 2016 and 99.9% complete by December 264.0.
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7

78

Lanza Second WS,  37.
Ibid, 1111 38-39; Progress Report for the Combined Cyobgect, 26 March 201E&xhibit C-313.
Paz First WS, 1 68.

Letter from Jerges Mercado to Peter Vonk, DAF 248, 13 September 201Bxhibit C-320;
Lanza Second WS,  59.

Lanza Second WS, 11 50-56.

Ibid, 9 44-49.

Ibid, T 49.

Paz First WS, 1 72.

Progress Report for the Combined Cycle Projeégtiarch 2010Exhibit C-313.
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g. The investment in the San Matias rural electrifidah project

Also in 2009, at the Government’'s request, Guatacaenbarked upon an
investment in the San Matias rural electrificatjpmject®* The San Matfas
Electricity Cooperative, located on the remote &mawstborder of Bolivia with
Brazil, was facing significant difficulties: it wassolvent and about to cut off
power to the local population of 16,080Guaracachi assumed management of
the network and the local supply of electricitydaommitted to building a power
plant of 1.4 MW (using one Deutz engine) to supgectricity to the

municipality®® This was to be Guaracachi’s fifth power planttia tountry.

By May 2010, Guaracachi had purchased not onevbuDteutz engines at a cost
of approximately US$1 millioi? The engines had been transported to San
Matfas, and their overhauling and adaptation wascagimately 60% complet®,
The plant and substation had been built, and seweradred digital electricity
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Progress Report for Combined-Cycle Project GCH D@cember 2010Exhibit C-321; Lanza
Second WS, 1 56-57.

Witness Statement of Jaime Aliaga Machicao, 28rday 2013 Aliaga First WS, 11 25-26.
Aliaga Second WS, 11 27-28.

Aliaga Second WS, T 29. Minutes of the MeetingBofird of Directors of EGSA, 13 October
2009,Exhibit R-75. See als®utoridad de Electricidad, AE Boletin Mensual Ng.Auigust 2009,
Exhibit C-297 (noting that San Matias had been submerged tata sf darkness for lack of
secure and reliable energy, “as a result of therad®s of an operator capable of guaranteeing the
normal supply of electricity. To this end, on Thiag 3 September, the company Guaracachi
signed with the [Electricity Authority] a contrafcr the supply of electricity for the locality ob8
Matias”. English translation. The Spanish originedds: “Los planes ambiciosos comenzaron a
planificarse, estratégicamente, treinta afios desmuee San Matias, estuvo sumida en una
oscuridad continua por falta de energia, seguranfiable, a raiz de la ausencia de un operador
capaz de garantizar la provision normal de eledad: Con este fin el pasado jueves 3 de
septiembre, la empresa Guaracachi firm6 con la dad de Fiscalizacion y Control Social de
Electricidad (AE) un contrato de provisién de elieadad para la localidad de San Matias.”)

Rural Electrification Contract AE-DLG-CR No. 0@209, 20 August 200Raz Annex 13 See
also Guaracachi 2009 Annual Repdetxhibit C-36, p. 27.

Asset Sale Agreement between European PowerrBysteG. and Guaracachi, 10 August 2009,
Exhibit C-299; Asset Sale Agreement between European PowerrBy#eG. and Guaracachi, 30
September 200Exhibit C-301.

SeeAliaga Second WS, 1 33.
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54.

meters had been purchased to help prevent elegttiwft®® The completion of

this project was interrupted by the nationalizatibiGuaracachi’

While Mr. Paz acknowledges that Guaracachi’'s mamage acquired two Deutz
engines for San Matias, he argues that “in May ZDGSA [Guaracachi] still had
not made any improvement to the distribution nekk8f But improvement of

the power line network in San Matias was neverniéel to be Guaracachi’s
responsibility. Indeed, this work was already betagied out by the Department
of Santa Cruz when the San Matias project b&8yarhere is no mention of
funding or constructing power lines in the Ruratdtification Contract executed

by Guaracachi and the electricity regulator in Astg2009%

2. Bolivia’'s attempts to diminish this record of invesments is
unconvincing

Guaracachi’'s record of investments in new powereg&ion capacity is

unparalleled. In the period between 2006 and 20d8ea Guaracachi added 185

MW of new capacity at a cost of US$110 millilms Peter Earl explains:

The reality is that while Bolivia’s electricity demd increased
15% between 2006 and the nationalization in 201@ar@cachi
was the only power generator investing in new gaian capacity,
adding 185 MW of new capacity — a 50% increase ftbex360
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Memorandum from Juan Carlos Andrade to JaimegAlial5 December 200€xhibit C-305;
Memorandum from Eduardo Paz to Marcelo Blanco, 8db#er 2009Exhibit C-304. See also
Aliaga Second WS, 1 33.

SeeAliaga Second WS, 1 35.

Paz First WS, 1 53. English translation. The &baaoriginal reads: “Sin embargo, al contrario de
la impresion que da el Sr. Aliaga, hasta mayo deDZOGSA no habia realizado ninguna mejora
en esta Red de Distribucion.”

SeeAliaga Second WS, | 2&ee alsoGuaracachi's Board of Directors Meeting Minute8, 1
October 2009Exhibit R-75, p. 11 (indicating that the project to construateawork of power
lines linking various communities was already umdégr when Guaracachi was invited by the
Government to investment in the rural electrifioatproject).

Rural Electrification Contract AE-DLG-CR No. 0@B09, 20 August 2009Paz Annex 13
Articles 4 and 6, and Annex $ee alsdsuaracachi’'s 2009 Annual Repdetxhibit C-36, p. 27.

Statement of Claim,  70; Earl First WS, 11 £,Aiaga First WS, T 21.
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MW of installed capacity at the time of Rurelectgjaisition. This
increase was equivalent to approximately 10% of ilavie
capacity in Bolivia at the time of the nationalipat Bolivia had
little excess capacity (approximately 5%) in 20Xuch that
without Guaracachi's investments, there would habveen
blackouts in Bolivia’?

Bolivia and its witness Mr. Paz seek to diminishstimpressive record of

investments, raising several allegations that actuglly flawed.

First, while Mr. Paz acknowledges that Guaracackested in 185 MW of
installed capacity under Rurelec’s leadersHihe argues that the Claimants
overestimate their contribution by referring to stalled capacity” (i.e. the
nominal capacity of the generation units) insteateiective capacity”, which is
based on the altitude and temperature prevailirntheatocation where they were
installed®® Measuring capacity nominally is the industry camian’® applied by
ENDE in its Annual Report® This is because the cost of generation units is
based upon their installed (or nameplate) capaatyd obviously does not
decrease simply because a generation unit opeftasss effectively due to
temperature or altitude where it operates. But niigas of how generation
capacity is measured, the relative increase in &a&hi’'s generation capacity is

unchanged.

Second, in his assessment of Guaracachi's investmerew capacity, Mr. Paz
ignores the 82 MW of effective capacity (96 MW afistalled capacity)
represented by the CCGT projétfThis is misleading. The Board approved the
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Earl Second WS,  12.

Paz First WS, { 44 (indicating that 185 MW is itt&talled capacity at ISO conditions).
Ibid, T 44.

Lanza Second WS, {1 10.

See e.g., 1991 ENDE Annual RepoRaz Annex 4 p. 19 (showing the evolution of ENDE’s
installed capacity); 1993 ENDE Annual RepoRaz Annex 6 (showing ENDE's installed
capacity), p. 15.

Paz First WS, 1 44 (noting that EGSA installed323VW of effective capacity, discounting the
82 MW of effective capacity of the CCGT which wasarly complete)SeelLanza Second WS,
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project in November 2006 and work continued fromntluntil nationalization, at

which point the project was more than 95% compiéte.

Mr. Paz also alleges that the cost of Guaracaa@hjsansion investments was
US$92 million, and not US$110 million as the Claitsasubmit® But Mr. Paz
ignores several cost items in his calculations. ddisulations do not account for
financial costs, which he admits totaled “some USSillion”.*°® As Mr. Blanco,
Guaracachi’s former Finance Director, elucidat@ghére is no reason to exclude
the financial costs of carrying out these investtsgn.] no sensible electricity
company undertakes large infrastructure projecthomt debt financing, and the
costs of this financing must be accounted as pfathe investment*** Finally,
Mr. Paz ignores the Santa Cruz plant (an investoérgpproximately US$3.5
million)'°? and the San Matias project (an additional US$Ilom). Once these
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102

1 13 (“[i]n reviewing 15 years of capacity ‘addited made by Guaracachi, [Mr. Paz] makes not
one mention of the CCGT project. [Paz First WS3J|[3.] For instance, he states that from 2002
until nationalization, Guaracachi installed only.83 MW of capacity and not 185 MW. He can

only arrive at his figure by excluding the 96 MWpeaity provided by the CCGT and by, as

explained above, referring to effective capacitd ant the more conventional reference, capacity
in ISO conditions.” English translation. The Spanariginal reads: “[A]l repasar los 15 afios de

“adiciones” de capacidad efectuadas por Guaracaohmenciona ni una sola vez el proyecto de
CCGT. [Paz First WS, T 33] [...]JPor ejemplo, manifeesjue desde el afio 2002 hasta la
nacionalizacion, Guaracachi instalé GnicamenteZ8J8V de potencia y no 185 MW. Solamente

puede llegar a su cifra si excluye los 96 MW deepoia que aporta la CCGT y, como se explico
precedentemente, si se refiere a potencia efeaivalugar de utilizar la referencia mas

convencional, la potencia en condiciones ISO.”)

Seeabove, { 50.

Paz First WS, 11 45-46 (noting that the investsienade include a sum of around US$23.2
million representing the investment in GCH-11 ahé seven Jenbacher engines, and “about
US$67.6 million” for the CCGT project, for a totzl US$92.2 million).

Paz First WS, { 45. English translation. The &faariginal reads: “unos USD 11 millones”.

Blanco Third WS, { 26. English translation. Thma&ish original reads: “No existe motivo alguno
para excluir los costos financieros de llevar aocabtas inversiones. Tal como expliqué en mi
segunda declaracién , ninguna empresa de eleettiGdnsata lleva adelante grandes proyectos de
infraestructura sin recurrir a la financiacion nade deuda, y los costos de esta financiacién
deben contabilizarse como parte de la inversion”.

Blanco Third WS, 1 26; Aliaga Second WS, 1 24(b).
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costs are taken into account, the total cost ofr@azhi's investments between
2006 and 2010 rises to US$110 milliSA.

Finally, Mr. Paz complains that some of the engitieg Guaracachi acquired
were “used” as opposed to neé¥.The relevance of this distinction is unclear. As
Mr. Lanza, Guaracachi’'s former Project Manager,larp: “second-hand and
refurbished equipment can be just as productiveedficient as new equipment,

with the added benefit of significant savings oa plurchase price™”

3. The decommissioning or replacement of less-efficiegeneration units

Notwithstanding the significant history of investm® described above, Bolivia
alleges that “since 2001, a systematic processsofveestment of [Guaracachi’s]
fixed capital” was carried odt® To support this remarkable claim, Bolivia refers
to the decommissioning and sale of certain old imedficient generation units
that were no longer being called upon to dispatgficgent electricity to cover the
costs of their operatiof?’

The regulatory framework was intended to incenévyiower generators to phase
out old and inefficient equipment and to replacenthwith more newer and more

efficient units. As Jaime Aliaga explains:

Because this framework provided that generationsuwbuld be
called upon to dispatch power to the interconneakattricity
system (theSIN) in the order of their efficiency (the most eféaot
units being called to dispatch first), less efintiequipment would
often not be called upon to dispatch at all, owduld only be
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Blanco Third WS, | 26.
Paz First WS, 11 42, 54.

Lanza Second WS, 1 12. In any event, the sevamgdbaer engines (ARJ-9 — ARJ-15) acquired by
Guaracachi were almost new. They had never prodatsadricity and had only undergone only
500 testing hours. The Deutz engines had to beimetused, given the limited budget allocated
for the rural electrification project and the urgd¢ime frame for commissioningSeeAliaga
Second WS, 1 33.

Statement of Defense, | 46.
Ibid, 19 47-49.
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called to dispatch at peak hours. Such units wooldbe able to
generate sufficient revenues to cover their costd aould
therefore become uneconomical to maintain. In these
circumstances, the economic incentive for genesat@s either to
transfer the inefficient units to a location whdhey would be
called to dispatch more often or to replace thenthwnore
efficient units. The licenses for Guaracachi’'s f@ower plants
provided that, subject to the approval of the Suppendency of
Electricity (know as theAutoridad de Electricidadsince 2009),
Guaracachi could relocate, sell or dispose of gdiwgr units in
certain circumstances, including when these unésewio longer
being called upon to dispatch power to the systém.

The withdrawal of certain units from the Guaracaahd Aranjuez plants are
illustrations of these incentives at work. As expdal below, decommissioned
units were inefficient and uneconomical, and wedtenately replaced by more
efficient units with greater generation capacitygls that there was a net gain in

efficiency and capacity at both plants.

a. The decommissioning of GCH-3 and GCH-5 in 2001

In 2001, two older units (GCH-3 and GCH-5), “the shmefficient units in the
system” at the timé®® were no longer being called upon to dispatch. éddéehe
CNDC had indicated that they would not be delivgrahectricity for the nexive
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Aliaga Second WS, 1 6. English translation. Thigimal Spanish reads: “Dado que este marco
disponia que las unidades de generacién serianocad&s a despachar energia al sistema
interconectado de electricidad por orden de ef@i#&elise convocaria primero a despachar a las
unidades mas eficientes), con frecuencia los egquipenos eficientes directamente no serian
convocados a despachar o solamente se requerieiadegpachen en las horas pico. Dichas
unidades no podrian generar ingresos suficientes québrir sus costos y, por lo tanto, resultaria
antieconémico mantenerlas. En esas circunstargliascentivo econémico para las generadoras
consistia en poder transferir las unidades ineftee a una locacion en las que podrian ser
convocadas a despachar con mayor frecuencia o leeamips por unidades mas eficientes. Los

contratos de licencia correspondientes a las cumntrales eléctricas de Guaracachi disponian
que, con sujecion a la aprobacion de la Superietesid de Electricidad (denominada Autoridad

de Electricidad desde 2009), Guaracachi podriaicautd vender unidades de generacion, o
disponer de ellas, en determinadas circunstaniaielslyendo situaciones en que dichas unidades
ya no fueran convocadas a despachar electricidsidtama”.

See alsArticles 6(c) and 10(g) of the License Contraais Power Generation at the Aranjuez,
Guaracachi and Karachipampa Plants between theriStgmelent of Electricity and Guaracachi,
Exhibit C-22, Exhibit C-23, Exhibit C-24.

Lanza Second WS, | 23.
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years and therefore had no realistic prospect of briggin revenué® It
therefore made commercial sense to decommissiorsahthe units, rather than
incur costs that would never be recouped. Guardsaaguest to withdraw the
units from the grid was approved by the electrigiggulator:** They were
subsequently sold for US$2.28 million, with the ap@l of Guaracachi's
board*? Mr. Paz’s allegation that Guaracachi’s board watsatting “in defense
of the interests of the State nor with the authaiim of the Staté® is therefore
false. Indeed, Mr. Paz’s present objection to trassaction is puzzling: he was
directly involved in the decommissioning and sateaa analyst at Guaracachi,

and expressed no discontent at the titfie.

In view of the significant investments in new geaigm capacity in the

Guaracachi plant prior and subsequent to the dedssioning of GCH-3 and

GCH-5%it is incredible to allege, as does Mr. Paz, thatdecommissioning of
these two old, inefficient and non-operational simt2001caused power outages
in 2011

b. The decommissioning of ARJ-4 and ARJ-7 in 2001, aARJ-5
and ARJ-6 in 2010

As a result of the installation of the high-effictyy GE 6FA gas turbines (GCH-9
and GCH-10) installed in 1999, the four Worthingtoators at the Aranjuez plant
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Lanza Second WS, { 28eeCNDC Medium Term Programming Report, May 2001-Agfi05,
Exhibit C-276, Annexes 5 and 6 (indicating that units GCH-3 &@H-5 were not programmed
to be called upon to dispatch between 2001 and)2005

Resolution SSDE 110/2001, 10 July 20Bx%hibit C-278, Article 1; Resolution SSDE 153/2002,
1 August 2002Exhibit C-279, Article 1.

Minutes of the Meeting of the Board of Directord Guaracachi, 4 December 2002,
Exhibit C-280, at 4.See alsd.anza Second WS,  27.

Paz First WS, 1 40. English translation. The &bawriginal reads: “Sobre este punto, debo
aclarar que, al contrario de la impresiéon que clearDemandantes, el Directorio de EGSA no
actuaba en defensa de los intereses del Estado e @utorizacion del Estado.”

Lanza Second WS, { 28.
Namely the investment in GCH-11 in 1999 and k3T in the late 2000Seeabove, 1 42.
Paz First WS, 1 39.

26



66.

(known as ARJ-4 through ARJ-7) were displaced ftobmmarket!’ These units
were no longer generating sufficient revenues, leeahey were rarely called
upon to dispatch electricity. Consequently, Guarthcaequested the regulator’s

approval to decommission the units.

ARJ-4 and ARJ-7 were decommissioned with the regrifapproval in 20032

In 2004, these units were transferred to a wholiyed subsidiary of Guaracachi,
Energia para Sistemas Aislados ESA SESA),™° which was subsequently sold
to Rurelec (before it became a Guaracachi sharefoltbr US$550,000,
following a public tendet?® Following its acquisition by Rurelec, ESA changed
its name to Energai$® Guaracachi sought and obtained the regulator’soapp

to decommission ARJ-5 and ARJ-6 in 2006 and 200&spectively-*
Decommissioning was postponed until 30 April 201@h& recommendation of
the regulator, so that these units could providditehal capacity until voltage

regulation problems in the area could be resol¢&¢h the interim, ARJ-5 and
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Aliaga Second WS, 11 8-23.
Resolution SSDE No. 147/2000, 6 December 2&x8ijbit C-89.

ESA was created to pursue projects in remotd ewems where the national grid did not extend,
and where, therefore, electricity is provided tlglounetworks known as “isolated systems” (or
“sistemas aisladds Aliaga Second WS, T 11. It was hoped that thefficient Worthington
motors, while not efficient enough to be economtcabperate within the national grid, might be
put to good use in remote rural areas with insigfic power generation capacity. Earl Second
WS, 1 17.

Aliaga Second WS, 1 1%eeAgreement for the Sale and Purchase of Empresa $iatemas
Aislados ESA S.A. between Guaracachi and Rurele€,P& October 2004Exhibit C-103;
Amendment to the Agreement for the Sale and Puechb&mpresa para Sistemas Aislados ESA
S.A. between Guaracachi and Rurelec PLC, 28 Fepr2@05, Exhibit C-109; Receipts for the
Transfer of Funds from Rurelec to Guaracachi, 13tolEr 2004 and 4 March 2005,
Exhibit C-104.

Testimonio 2388/2005, 30 December 20B%hibit C-112.

Resolution SSDE No. 107/2007, 2 April 20@&Xhibit C-136. Guaracachi requested that the two
Worthington motors (ARJ-5 and ARJ-6) be replacedhrge Jenbacher engines (ARJ-13 through
ARJ-15), which were more efficient and had a greggneration capacity. The Direccién del
Mercado Electrico Mayorista, a department withia Electricity Authority, acknowledged this in
its response to Guaracachi's request. ResolutiodESNo. 107/2007, 2 April 2007,
Exhibit C-136, quoting Informe DMY No 036/2007 of 31 January 200

Aliaga Second WS, T 22; Resolution SSDE No. 1832 25 September 200Bxhibit C-176
(also produced by Bolivia aBaz Annex 10, p. 3. The decommissioning was not postponed
because of delays to the CCGT project as Mr. PggesisSeePaz First WS, 1 52.
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68.

69.

70.

ARJ-6 were sold to European Power Systems AG (aelated company) for
US$500,000%* and were leased back to Guaracachi from 260Where they

remained in operation until the nationalization.

Ultimately, as described above, Guaracachi invegstedeven highly-efficient
Jenbacher engines, which it commissioned at thenjdea plant in 2006 and
2008%° This replacement resulted in a significant inceelrs the value of the

company’s fixed asset§’

It is difficult to understand Bolivia’s apparent sdatisfaction with the
decommissioning of the older Aranjuez motors, witeargues that three other
similar Aranjuez motors (ARJ-1 through ARJ-3, tlentemplated sale of which
Bolivia criticizes?® should have been decommissioned and substitoteghdre

efficient units!?®

C. The aborted decommissioning of KAR-1 in 2010

Mr. Paz criticizes the Claimants for failing to nien that Guaracachi had
requested the decommissioning of the generationatirihe Karachipampa plant
(known as KAR-1) in January 2010, which Mr. Pazrebterizes as yet another

attempt to empty Guaracachi of its asd&ts.

Guaracachi indeed requested approval to decommistie inefficient and
uneconomical KAR-1 unit in January 2001, so thatatuld be replaced either
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Purchase Agreement Relating to Two Worthingtontdvid with Associated Equipment, 24
November 2006Exhibit C-124.

Contrato Privado de Alquiler de Equipos de Geriéra 3 October 200'Exhibit C-287. Contrato
Privado de Alquiler de Equipos de Generacion, 6 R@§9,Exhibit C-173, Article 2.

Seeabove, 11 41, 43.
Aliaga Second WS, 1 23.

SeeStatement of Defense,  48; Paz First WS, 1 4Abdga Second WS,  10; Earl Second
WS, 1 16.

Statement of Defense, § 305; Paz First WS,  90.

Paz First WS, 1 55-5%eeRequest for Modification of Karachimpampa Plant &ation
License, 5 January 201Baz Annex 15
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72.

with an existing unit or by acquiring a new motdrThe State-controlled ENDE,
which was a 49.7% shareholder in Guaracachi atithe with two directors on
Guaracachi’s board, made no objection to this redde In February 2010,
Guaracachi submitted to the CDNC its dispatch @wgning data for the period
from May through October 2010, showing that it imted to withdraw KAR-1 as
of 1 August 2013%® CNDC never responded directly, but on 30 April @01
issued its study for the upcoming six months, whittiuded the KAR-1 unit**
This constituted ale factorejection of Guaracachi’'s requédt.Mr. Paz claims
that the new (post-nationalization) management ofar@cachi reversed the
decision to decommission KAR-1, but provides nodewmce that Guaracachi
withdrew its request® In fact, the request to withdraw KAR-1 had beeniee,
which explains why it remains in place today.

BOLIVIA "SPRE-NATIONALIZATION M EASURES

The Claimants previously explained how Bolivia tomdtain measures prior to
nationalization that artificially depressed capgacprices and spot prices,

Guaracachi’s two main sources of remuneratidn.

In its Statement of Defense, Bolivia seeks to désntine Claimants’ complaints in

regard to these measures as “frivolous,” “cleabbysave,” and examples of the
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Andrade Second WS, 11 44-45.

Ibid,  42. Indeed, in 1 67 of its Defense Memoriali\B® indicates that the Government

transferred 49% of the shares in Guaracachi to ENDEBErder to provide the “State the sufficient
quorum to oppose the sale of [Guaracachi’'s] ass&ts% veto power was not used to block the
request to decommission KAR-1.

Informacidén remitida por EGSA al CNDC en febrei® 2010 para la programacién de mediano
plazo (PMP), tabla “Ingresos o Retiros”, May 2018p+il 2014, Paz Annex 16 It also provided
that Guaracachi intended to transfer GCH-4 asif§ 2010.

“Precios de Nodo de Mayo a Octubre de 2010”,rimfo CNDC, 30 April 2010Paz Annex 8
pp. 10-11.

Andrade Second WS, 1 46-47.
Paz First WS, { 58.
Statement of Claim, Sec. Il.E, IV.B-C.
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Claimants’ “constant exaggeratiott® This simply shows how blithely Bolivia
viewed compliance with its regulatory framework raduced to foster a
supportive investment climate and encourage prigatgor participation in the

electricity sector.

1. Manipulation of Capacity Prices: Resolution 40 (200)

In February 2007, Resolution SSDE No. 040/2007 im&®duced, eliminating
the complementary equipment costs component framctpacity price setting
formula. The impact was severe: Guaracachi’'s cépapayments were

permanently reduced by 17%.

Capacity payments are an essential source of inéongenerators that allow for

both proper investment recovery and incentivesxjpaed. Facing a significant

reduction in one of its main sources of remunematiGuaracachi proceeded to
challenge Bolivia’s manipulation of the capacitycprregime before the Bolivian

courts, as explained in the Statement of Cl&it.

Against this background, in its Statement of DeégenBolivia claims that
Resolution SSDE No. 40 was “fully justified” andaththe Claimants’ legal
challenges have not been subject to significanaydef® These arguments are
unavailing. As set out in further detail below, niedive years later Guaracachi’'s
appeals remain unresolved before the Supreme Owiiht,no real prospect of

adjudication.

In addition, Bolivia suggests that even if ResantSSDE No. 40 had not been
introduced, Supreme Decree 27302, which provideshi® stabilization of tariffs

to end-users (with a maximum increase of 3% peresé&m), should also be
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Statement of Defense, § 291, 548.
Statement of Claim, 1 89-94.
Statement of Defense, | 485-521.
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78.

considered to limit capacity payments.There is no merit to this suggestion.
Revenues from capacity sales relate to compens#ébiompower capacity, i.e.
compensation for keeping power plants available dispatch into the grid as
required. Resolution 283 has no application to teepensation of power

capacity, and Bolivia has not established otherwise

2. Manipulation of Spot Prices: Resolution 283 (2008)

a. Bolivia’s Modification of the Legal Framework Relate to Spot
Price Payments

In August 2008, Resolution SSDE No. 283 excludgdidl fuel units as potential
marginal unit candidates, which also had a sigafimegative impact on the spot
prices that Guaracachi receivid.According to Bolivia, Resolution 283 was
justified, because otherwise generators would vecéwindfall profits” and
“consumers would be prejudicet® In support of this contention, Bolivia refers
to three units at Guaracachi’'s Aranjuez plant (ARMRJ-2 and ARJ-3), that Mr.
Paz describes as “more than 30 years old” and |“ti@st inefficient engines in
Bolivia.”*** According to Mr. Paz, the increased reference essbciated with
these units “explains why EGSA kept, at the Aranjypbant, the oldest dual
engines (ARJ 1, ARJ-2 and ARJ-3), which were owey&ars old and beyond the
end of their service lives, instead of replacingnthwith more efficient units:*®

Bolivia's contentions are unavailing.

Guaracachi inherited the three Nordberg dual-fugtsu— ARJ-1, ARJ-2 and
ARJ-3 — upon capitalization, from ENDE. In 2004, aBacachi attempted to sell

141
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145

Paz First WS, 1 133 (“Moreover, as in the casgpot energy selling price, we should consider the
stabilization of consumer prices (with a maximumrraase of 3%)").

Andrade Second WS, 1 23.
Statement of Defense, 1 318.
Ibid, { 305.

Ibid, T 305.
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these units, as well as the other dual fuel uriRJ4 — ARJ-7) at Aranjuez,
through ESA, but was ultimately prevented from goso’*°

In any event, end-users in Bolivia were not prejadi by the regulatory

framework that was in place prior to the introdotof Resolution 283. In 2003,
the Electricity Superintendency created a staliibma fund to stabilize the

electricity tariffs paid by end-users. That fundswekesigned to prevent significant
consumer rate variations. Consumers were therefdneady protected from

sudden increases in electricity pri¢ésThe pre-existing regulatory framework
certainly did not incentivize the use of “ineffioiegeneration units,” as Bolivia
suggests. To the contrary, the Electricity Law neled efficiency and encouraged
investment in modern generation units, which is wimyilar marginal cost pricing

mechanisms are in place in most jurisdictions addte world™*®

b. The Stabilization of Electricity Tariffs Paid By Eth Users since
2003

Bolivia further argues that “electricity rates,” cloding spot prices, were
“stabilized” with the introduction of Supreme Deerblo. 27302*° They claim
that electricity generators could never recover @am® paid into the stabilization
fund. Both of these contentions are false.

First, contrary to Bolivia’'s suggestion, the stedaition fund did not affect the

level of spot prices received by electricity gem@rs As an electricity generator,
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Andrade Second WS,  32; Aliaga Second WS, f1i312-
Andrade Second WS, { 33.

Ibid, T 35 (“[t]he Electricity law provides that all iim are all considered equal. Likewise, it does
not say that the concept of marginal cost doesimdude the small units. Put simply, the
Electricity Law, at Article 3, provides that Bola/s electricity industry will be governed by the
principles of ‘efficiency, transparency, qualitypritinuity, adaptability and neutrality’.” English
translation. The Spanish original reads: “[L]a ldgy Electricidad establece que todas las unidades
son consideradas iguales. Tampoco establece qoeneépto de costo marginal no incluye las
unidades pequefias. Dicho de otro modo, la Ley detfididad en su Articulo 3 establece que la
industria eléctrica de Bolivia se regira por lognpipios de “eficiencia, transparencia, calidad,
continuidad, adaptabilidad y neutralidad’.”).

Ibid, T 25.

32



82.

83.

84.

Guaracachi sells its entire production of eledyi@mn the spot market to the
network, in which sales are valued at the shortitararginal cost of energy, the
spot price. Node prices are the price at whichribistors purchase electricity
from the network and are one of two elements, alwitly distribution costs, that

comprise the final rates charged to end-usersqmesis).

The stabilization fund has an impact on electriggnerators when end user
prices increase more than 3% in a semester. Inetliasumstances, “the
differential between the regulated price (cappedah@rice) and the spot price
arising from the electricity systems is accumulatesi a receivable for the
generator in the stabilization funtf® As a result, Guaracachi’s participation in
the stabilization fund fluctuates over time, acclating receivables during
certain periods, as well as collecting them theegaf

Second, Bolivia’s suggestion that funds accumuléte@uaracachi could remain

in the stabilization fund indefinitely is mistakét.Compass Lexecon explain that
no spot electricity system they are aware of “waalldw stabilization funds to

accrue either surpluses or deficits on a permabasis, as this would defeat the
purpose of its existencé> Indeed, one of Bolivia’s own witnesses, Mr. Paz,
testifies only that it might be unlikely for spotiges to decrease, not that
stabilization funds could be left to accrue on anmment basis, never to be

recovered>?

C. Guaracachi Never Approved Resolution 283

Bolivia also alleges that Guaracachi accepted tloglification of the legal
framework for spot prices in 2008 Specifically, Bolivia suggests that
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Compass Lexecon Rebuttal Report, T 133.
Econ One Report,  125.

Compass Lexecon Rebuttal Repori3%.
Paz First WS, 1 115.

Statement of Defense, 1 329.
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Resolution 283 was adopted in consultation witlctelgty generation companies

and “approved” by thertP® This is not true.

Beginning in 2008, Mr. Andrade attended meetingshwhe CNDC as the
representative of the electricity generatofsHis responsibility was, in the main,
to defend the interests of the electricity genesatmefore the CNDC, as well as
liaising with the CNDC on various technical andulegory matters>’ On behalf
of the entire industry, Mr. Andrade specificallyj@tted when the modification to

the spot price regime was proposed.

Consistent with Mr. Andrade’s account, the minukethat meeting plainly reflect

his objection on behalf of all of Bolivia’'s eledatiy generators>®

El Representante de Generadores expreséd su preocupacion por el accionar del Gobierno,
pues considera que el DS 29599 es una medida discriminatoria ya que asigna un
tratamiento diferente que a las demds unidades generadoras por no permitir que las
unidades Dual Fuel puedan marginar y marcar precio para ¢l sistema. Considerd que el
Decreto es contrario a la ley, al principio de igualdad, y que, los cambios si se los queria
efectuar, deberian hacerse modificando la Ley y no parcialmente con Decretos, afectando a
alguna empresa en particular. Considera que cualquier cambio debe producirse a través de
una ley y no de un Decreto dada la jerarquia normativa.

Thus, Guaracachi did not approve Resolution 283.

GUARACACHI 'SFINANCIAL SITUATION PRIOR TO NATIONALIZATION

In its recent submissiort&’ Bolivia has gone to extraordinary lengths to cast

doubt on the established fact that Guaracachi’'s@oac health was robust prior
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Ibid.

Andrade Second WS, 1 37.

Ibid.

Ibid, 1 38-309.

Acta de la Sesién No. 236 del CNDC, 30 June 2B@Bibit R-87.

SeeBolivia’'s Memorial on Jurisdiction, 1Y 122, 125; MAss Statement of Martha Bejarano, 14
September 2012Bgjarano First WS, § 14; Bolivia’s Reply on Jurisdiction, 1 106121
Statement of Defense, 11 66, 173-279; Paz First/68,
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90.

to the nationalizatioh®® Bolivia attempts to characterize Guaracachi under
Rurelec’s administration as a company in crisiegadly decapitalized as a result
of the imprudent distribution of dividends and ladeith an untenable debt
burden. But the record reveals a very differentgeropriation reality®?

By 1 May 2010, Guaracachi had a strong history rofigability, having earned
profits every year throughout the period in whialir@&ec held a majority stake in
the company, while sustaining an impressive investmprogram?®® In the

absence of Bolivia’'s measures affecting spot prieesl capacity prices,

Guaracachi would have attained even greater pbiftig'®*

and following the
commissioning of the CCGT project (scheduled for véober 2010),

Guaracachi's EBITDA would have doubl&s.

Between 2006 and 2010, commercial banks and irttena development banks
provided financing to Guaracachi on competitiventeithat would not have been
available to a company in distré$8.0ver this period, Guaracachi obtained 18
loans with a weighted average interest rate of Jus%°’ This is particularly
impressive in an environment where the backgroisidaf doing business is 7%
greater than in the United Stat88 Guaracachi continued to obtain commercial
loans throughout 2009-201%° As already explained, Fitch and Pacific Credit
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169

Witness Statement of Marcelo Blanco, 29 Febr2ax?2 Blanco First W9,  23.

Witness Statement of Marcelo Blanco, 26 Octol#22Blanco Second W} 11 5-17; Blanco
Third WS, 1 23-26; and Earl Second WS, 1 23-2niass Lexecon Rebuttal Report 17424

Earl Second WS, { 23.

Compass Lexecon Rebuttal Report 8

Ibid, 1 20; Earl Second WS, { 25.

Blanco Second WS, 1 6(a).

Ibid. See alsd@lanco Third WS, 8.

Compass Lexecon First Report,  188ealso Compass Lexecon Rebuttal Report, {1 68-79.

Blanco Second WS, 1 16 and Blanco Third WS, $24a).See alsdGuaracachi's 2010 Audited
Financial Statements, 25 March 201Hxhibit C-209, pp. 11-12; 2011 Audited Financial
Statements, 12 March 2012xhibit C-224, pp. 18-20.
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Ratings rated Guaracachi’'s debt as “investment ajrHd reflecting the
company’s “high capacity to pay capital and interes accordance with the
agreed terms and periods™. These ratings also confirmed that Guaracachi's deb
levels were reasonable. Just two months prior ® rhtionalization, Pacific
expressly acknowledged that: “[Guaracachi’s] legeras acceptable”, with
“reasonable leeway in order to fulfill its investmieprojects and manage its
leverage properly*’> PWC and Ernst & Young approved Guaracachi’s acsoun
between 2007 and 2010 without any warning or redEmnw as to the company’s

debt burden or liquidity”®

Contrary to Bolivia's allegations* Guaracachi’s liquidity problems were
temporary and short-term, and caused in part byGbeernment’'s obstruction.
Guaracachi wasot in arrears on loan paymerits,nor did it accumulate unpaid

gas bills'’® Guaracachi's cash limitations around the timehef nationalization
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Fitch Rating Reports for Guaracachi, 2007-2@xXhibit C-348; Pacific Credit Ratings Report on
Guaracachi, 2009-2018xhibit C-349.

SeePacific Credit Rating Reports for Guaracachi, 2@0990,Exhibit C-349. English translation.
The Spanish original reads: “alta capacidad de plegeapital e intereses en los terminos y plazos
pactados”See alsdritch Ratings Risk Classification CategoriEghibit C-355.

Pacific Credit Ratings Report on Guaracachi, 2drdf1 2010Exhibit C-352, English translation.
The Spanish original reads: “La asignacién de lasificaciones se sustenta en los siguientes
puntos: [...] Nivel de endeudamiento aceptable, @Hbido al incremento patrimonial derivado de
las utilidades generadas durante los Ultimos afiosa adecuada politica de reparto de dividendos
y a una politica clara de endeudamiento Al 31 deiedibre de 2009, el ratio deuda
financiera/patrimonio alcanzo el valor de 0.71 we@n tanto que el de pasivo total/patrimonio fue
de 0.95 veces. Con ello se concluye que este iddlicauestra un margen aceptable para que la
empresa pueda realizar proyectos de inversion yenanun adecuado manejo de endeudamiento
de la empresa3ee alsdCompass Lexecon Rebuttal Report, 1 21-22.

See2006-2007 Audited Financial Statements of Guaracd&othibit C-216; 2007-2008 Audited
Financial Statements of Guaracadbxhibit C-217; 2008-2009 Audited Financial Statements of
GuaracachiExhibit C-148.

Statement of Defense,  51.

Witness Statement of Martha Bejarano, 26 Nover2bd?2 Bejarano Third WS, T 11 (alleging
that Guaracachi was in arrears on loan paymentgmp@re Blanco Third WS, § 6(a)
(“Throughout my tenure as Guaracachi’'s Finance dire Guaracachi always paid its financial
creditors on time”. English translation. The Sphnigiginal reads: “Durante mi gestidn como
Director Financiero de Guaracachi, la empresa siengagé a sus acreedores financieros a
tiempo”).

Bejarano First WS, § 33; Bejarano Third WS, { S&tement of Defense, { 66. Compare Blanco
Third WS, § 21 (“Guaracachi paid over US$6.3 millido YPFB, the State-controlled
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were primarily the result of investments in the CIC@oject, which was expected
to begin yielding significant revenue just a few ntis later, and the
Government's hindrance of a € 3.3 million carboredir pre-payment’’
Liquidity was simply not a major concern for Guaelai:

[T]he liquidity constraints that Guaracachi wasirgcin early
2010 were temporary in nature and presented nedausoncern.
Power companies with operating assets are typicghred two-
to-one in terms of debt to equity ratios, whereasviay 2010
Guaracachi was geared at closer to a one-to-on®. rat
Guaracachi’s liquidity position would have been ndigantly
alleviated once the US$5 million [€ 3.3 million]rban credit pre-
payment was released to Guaracachi and all liquiggues would
have been definitely resolved once the CCGT canimerand
began generating revenugg.

To add insult to injury, Bolivia fabricates the egjation that the Claimants
“extracted all of the value possible from [Guardth¢through divestitures and
excessive dividends)”® The Claimants led Guaracachi to carry out an isgve
investment program, more than doubling Guaracaguaiger generation capacity,
as already demonstratél. In addition Guaracachi's dividend policy was

reasonable — and even cautious, with the sharaisoltgreeing indefinitely to

177

178

179

180

hydrocarbons company, between January and Aprid206tking monthly payments of between
US$1.2 million and US$2 million and paying morertliaree quarters of the total amount billed in
2010 prior to nationalization (approximately US$8ndlion)”. English translation. The Spanish
original reads: “Guaracachi pag6 entre enero yl der2010 mas de US$6,3 millones a YPFB, la
empresa de hidrocarburos controlada por el Estagdjante pagos mensuales de entre US$1,2
millones y US$2 millones y cancelé mas de trestosade la suma total facturada en 2010 antes
de la nacionalizacién (aproximadamente US$8,3 me#)”); Aliaga Second WS, {1 50-52.

For a description of the causes of Guaracacimigdd liquidity at the time of the nationalization
seeBlanco Third WS, 1 12, 15-19; Earl Second WS32, 32. For a description of issues
relating to the carbon credit prepaymesgeAliaga Second WS, 11 36-39 and Earl Second WS, 1
26-30.See alscCompass Lexecon Rebuttal Report, 1 24.

Earl Second WS, { 32.

Statement of Defense, { 51. English translatiime Spanish original reads: “Lejos de haber
proporcionado ‘the levels of investment required &now-how for Bolivia's electricity sector’
[footnote reference to Statement of Claim, | 5] guetenden las Demandantes, estas, como se
detallara a continuacién, extrajeron todo el vapmsible de EGSA (incluido mediante
desinversiones y dividendos excesivos) hasta degarlun estado de iliquidez crénico a la fecha
de su nacionalizacion”.

Seeabove, 1 36.
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defer distributions for 2008 and 2009 without ie&®* ENDE, representing the
State as minority shareholder, actively approves dbclaration of dividends in
2010, with no sign of discontent or concéthRurelec’s goal was obviously not
extraction of short-term profits. Had Rurelec’s lgbaen to maximize dividends,
it would not have engineered and supported Guan#isazapital-intensive, multi-
year investment program, involving more than US$Xtlion that would

obviously not be distributed to shareholders inrtaar ternt®?

THE NATIONALIZATION OF GUARACACHI WITHOUT ANY COMPENSATION

Guaracachi was nationalized on 1 May 2010 with #rmactment of the
Nationalization Decre&* The rather dramatic events of that day are desrit
length in the Claimants’ Statement of Cldifn.Bolivia makes three unfounded

allegations with respect to the nationalization.

First, Bolivia contends that the nationalization wasriear out peacefully —
relying on the testimony of Mr Paz who, by his owdmission, was not
present-®® But Bolivia accepts that the occupying soldiersevbalaclava masks
and carried machine guns. It accepts that Boliftaoes smashed the front door

of the Guaracachi administrative office. Mr Aliaygho was present on that day)

182

183

184

185

186

Blanco Third WS, 1 12; Earl Second WS, § 14; Nisuof Guaracachi Board of Directors
Meeting, 26 March 201xhibit C-184, p. 5; Minutes of Guaracachi Shareholder Meetiy,
April 2010, Bejarano Annex § p. 4; Minutes of Guaracachi Shareholder Meet®®April 2009,
Bejarano Annex 5

Blanco Third WS, 1 12; Earl Second WS,  15; Nisuof Guaracachi Shareholder Meeting, 14
April 2010,Bejarano Annex 5 p. 4.

Earl Second WS, { 15.

Supreme Decree No. 0493, 1 May 2010, publishatienGaceta Oficial No. 127NEC on 1 May
2010 (the Nationalization Decree), 1 May 20&ERhibit C-37.

Statement of Claim, 11 98-102; Aliaga First W$,4%-51; Blanco First WS, 1Y 38-42; Witness
Statement of Juan Carlos Andrade, 29 February 2Rt8rade First WS, 11 57-60; Lanza First
WS, 11 45-50.

Paz First WS, { 80.
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96.

testifies that a number of other doors were brokéth crowbars and security

cameras were destroy&d.

SecondBolivia misconstrues the Claimants’ submission tin& nationalization
occurred “without warning®®® and dedicates significant space to the argument
that the nationalization was foreseeable from tley vstart of Rurelec’s
involvement®® This is somewhat of a non-sequitur: the suddennétsswhich
the expropriation took place is wholly unrelated time question whether
Government officials had ever mentioned nationéiimabefore. In any event,
there was certainly no basis to believe that expatipn was imminent. While
President Morales was elected on a platform thisgccéor the nationalization of
the hydrocarbons sector, there were no signs atiiee of his election in late
2005 that the electricity sector might be brougtder full State contrd®

Bolivia contends that — at the very least — ther@ats should have known that
the nationalization was imminent in 2010, afteratggions with the Government
regarding a potential partial sale of Guaracactstsres collapsed’ The

relevance of this allegation is unclear, given thathis time the Claimants had

187

188

189

190

191

Aliaga Second WS, 1 55.

Statement of Claim, T 15; Earl First WS, {9 58-B6livia appears to accept that it gave no
advance warning to the Claimants prior to the 1 I28$0 nationalization.

Statement of Defensq{ 85, 71-73. In fact, neither of the two Governmgolicy documents
submitted as evidence for the “foreseeability” mrgiion actually supports Bolivia’'s argument.
The Government's Development Plan for 2006-2010criless the Government's policy of
“consolidating the State’s participation in the dpment of the electricity sector with
sovereignty and social equity”, but does not mentie nationalization of the electricity sector.
SeePlan Nacional de Desarrollo para el periodo 2008040, Exhibit R-55, p. 110. The
governing political party’s plan for 2006-2010 poses holding a national referendum regarding
the State’s plan to acquire 51% of the shares énctipitalized generation companies (including
Guaracachi). It provides that that acquisition wiole carried out by “acquiring shares from the
workers and one percent of the shares of foreignpamies.” It does not mention expropriation.
Programa de Gobierno del Movimiento al Socialismstriumento Politico por la Soberania de los
Pueblos (MAS-IPSP) 2006-201Bxhibit R-52, p. 114.

Earl Second WS, 1 3&ee alspEarl First WS, T 40, Hichens, Harrison & Co. ArstlReport on
Rurelec PLC, 3 February 200Exhibit C-117; and Hichens, Harrison & Co. Analyst Report on
Rurelec PLC, 26 October 200Bxhibit C-122.

Statement of Defense, Y 67-68.
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long since committed themselves to Guaracachi amddcno longer change
course. In any event, the negotiations with Bolsdatinued until late April 2010,
just days before the nationalizatibh.Until the end, the Claimants did not expect
Guaracachi to be seized, in light of its strongordcof investments and

cooperation with the Government. As Peter Earlargt

Throughout the period in which | was negotiatingthwithe
Government, its officials made several public steets, at times
contradictory, regarding plans to nationalize thecteicity sector.
While Guaracachi’'s managers and | were concernedciosely
monitored the Government statements in the prebsli¢ved, as
did others, that the risk of Guaracachi being matiged was
mitigated by the considerable investments that beeh made by
Guaracachi over the years under Rurelec contraeuwhat we
believed to be a close working relationship wite thovernment.
Neither of the other capitalized generators — Coeard Valle
Hermoso — had made any significant investments éw n
generation capacity beyond those required underir the
capitalization contracts. | thought that the Goweent might
nationalize them, and indeed also COBEE, the La praate
sector hydro company which had suspended its Zexgansion
project under the Morales administration, but lidedd that
Guaracachi, with its extraordinary record of inmesihts and good
relationship with the Government, would be sparfedt plainly,
why would the Government be asking us to step thlaip fix the
dire problems in San Matias and negotiating the sha portion
of Rurelec’s shares in Guaracachi if it intendedake over the
company by forcé?

97. Peter Earl's views were shared by ratings agenagifié Credit Ratings, which
noted in its 2009 and 2010 reports on Guaracaetti th

the possibility of the nationalization of the ehggty sector is also
considered a risk factor; however, it is mitigatieek to the process
of investment which Guaracachi is engaged in, whigh make

192 Earl Second WS, { 43. This is contrary to Bolwiallegation that the negotiations failed in 2009;

Statement of Defense, 11 67, 78.
193 Earl Second WS, 1 45¢e als\liaga Second WS, 11 53-57.
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98.

the Government cautious about nationalizing thetoseand
Guaracachi in particuld??

Third, Bolivia argues that it assessed compensatiorGizaracachi openly and
fairly.® In fact, the Government unilaterally imposed aregqe valuation
process in which the Claimants could not parti@pathe methodology and
results were never disclosed, beyond a terse statethat “no payment of
compensation would be forthcomintf® Despite having recognized its obligation
to pay compensation to the Claimants within 120sday Bolivia has never
offered a cent to the ClaimaritS. The Government has still produced no
contemporaneous documentation suggesting thatjantive calculation underlay
the allegedly negative value of the country’s latggower generation company.
And the post-hoc justifications of Econ One haveveen wholly debunked?
Bolivia was intent on avoiding payment of compeisat transparency and
objectivity were of no import to the Governmenthis regard.

194

195

196

197

198

199

Pacific Credit Ratings Reports for Guaracachipt&mber 2009,Exhibit C-349 p. 2: “La
posibilidad de la nacionalizacién del sector eléotes considerado también un factor de riesgo;
sin embargo, se ve mitigado debido al proceso dersivn en el cual se encuentra enfrascado
Guaracachi, lo cual hace que el gobierno tome @uteta la nacionalizaciéon del sector y
particularmente la de Guaracachi. Sin embargofectsa, ha habido una transferencia de acciones
de las AFP hacia ENDE (Empresa Nacional de Eledad), siguiendo la administracion vy el
control accionario en manos del principal acciani®urelec)”.See alsdPacific Credit Ratings
Reports for Guaracachi, March 20Bxhibit C-349, p. 2.

Statement of Defense, 1 116-146.

Aliaga First WS, § 56. English translation. ThgaBish original reads: “Durante el encuentro se
me informé que el ENDE habia contratado a variggresas para realizar la valuacién econémica
y legal y las auditorias técnicas, y que ya seami®cibido los resultados preliminares. La sefiora
Arismendi explicé que, segun la valuacién econéméaavalor de las acciones de Guaracachi
America que se nacionalizaron era negativo y que, gonsiguente, la posibilidad de una
compensacion parecia remota.”

Nationalization Decree, 1 May 201®xhibit C-37.
Aliaga Second WS, 1 58ee als®\liaga First WS, 1 58; Andrade First WS,  64.
Compass Lexecon Rebuttal Report, £68eq
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100.

BOLIVIA UNLAWFULLY EXPROPRIATED CLAIMANTS’
INVESTMENTS

The Parties agree that the Claimants’ investmemts Guaracachi were
expropriated. In their Statement of Claim, the @kants established that this
expropriation was unlawful because the Treatiesaqiae that expropriation will
be carried out with due process of law and accomegahy fair market value

compensatio”®

CLAIMANTS ’° SHAREHOLDING INTEREST IN GUARACACHI WAS UNLAWFULLY
EXPROPRIATED

The Claimants have demonstrated that the Natiatadiz Decree established an
ambiguous and unilateral process for the valuatiothe Claimants’ investment,
and that Bolivia failed to pay any compensationte Claimant$®* Bolivia's
justification for withholding compensation was amdisclosed valuation
purportedly showing that Guaracachi — which hachi@efitable for years — had
a negative valué’ This valuation process — if it was conducted &t-avas
carried out in secret, without the Claimants’ innehent. As noted, no analysis or
calculation has ever been disclo$8The expropriation of Guaracachi was
consequently illegal, both because it was unaccaredaby compensation, and

because it was carried out in contravention ofdesncepts of due proceSs.

200

201

202

203

204

Statement of Claim, IV.A.
Ibid, 1 168.

Ibid, 11 167-69.

Ibid.

The legality of the expropriation is of secondaout by no means negligible, importance. Full
compensation is due regardless of whether a talsiriggal or illegal. However, as explained
further in section VI.B.1 below, certain aspectsgofntification may be impacted by a finding
that expropriation was wrongful.
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102.

1. Bolivia’s failure to pay compensation to the claimats renders the
expropriation unlawful under the Treaties

Both Treaties provide that expropriation must beoatgpanied by the payment of

compensation equal to the fair market value ofitlvestment taken, and that the

State must pay compensation “promptly” or “withalglay.?% Bolivia’s failure

to pay any compensation for Claimants’ investmertders the expropriation

unlawful under the Treatig&®

Bolivia has stated that pursuant to a valuationc@ss established under the
Nationalization Decree, it “in good faith and ef@iotly” calculated the fair
market value of Guaracachi to be less than nothiagd therefore no
compensation was due: its refusal to pay was camowith the Treaties’
requirements for a lawful expropriati®¥. Bolivia then argues that even a
“manifestly inadequate” calculation could rendee thxpropriation illegad®®

According to its submission, the mere attempt t@amgifly market value of

205

206

207

208

UK Treaty,Exhibit C-1, Article 5(1); US Treatyfxhibit C-17, Article 111(1) and (2).

Burlington Resources Inc. v. Republic of Ecuadi@SID Case No. ARB/08/5), Decision on
Liability, 14 December 2012:xhibit CL-179, 1 543-45Marion and Reinhard Unglaube v.
Republic of Costa Ric8iCSID Case Nos. ARB/08/1 and ARB/09/20) Award, W&y 2012,
Exhibit CL-176, 1 305; Gemplus and others v. United Mexican Staf(€3SID Case Nos.
ARB(AF)/04/3 and ARB(AF)/04/4), Award, 16 June 20Q1Bxhibit CL-67, { 8-25; Sistem
Muhendislik Igaat Sanayi ve Ticaret &.v. Kyrgyz Republi¢lCSID Case No. ARB(AF)/06/1),
Award, 9 September 200Bxhibit CL-171, § 119;Bernardus Henricus Funnekotter and others v.
Republic of Zimbabw@CSID Case No.ARB/05/6), Award, 22 April 20(xhibit CL-168, 1 98;
Rumeli Telekom A.S. and Telsim Mobil Telekomikasiipmetleri A.S. v. Republic of Kazakhstan
(ICSID Case No. ARB/05/16), Award, 29 July 20@hibit CL-52, § 706;Comparfiia de Aguas
Del Aconquija S.A. and Vivendi Universal S.A. vgefxtine Republic(ICSID Case No.
ARB/97/3), Resubmitted Case, Award, 20 August 20Bxhibit CL-45, 7.5.21.See also
Marguerite de Joly de Salba (United States) v. PagaAward, 29 June 1933, VI RIAA 358,
Exhibit CL-151, p. 366 (“It is axiomatic that acts of a governinandepriving an alien of his
property without compensation impose internatioeaponsibility”).

Statement of Defense, § 139.

Ibid. English translation. The Spanish original read:las Demandantes no estan de acuerdo con
dicho calculo, deberan probar que el mismo due fieatamente inadecuado.”
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expropriated property should be sufficient to iasellthe State from liability. This

argument is untenabfé&’

103. In support of its extreme position, Bolivia cites axcerpt from Ripinsky and
Williams’ treatise Damages in International Investment Lagsuggesting that
States should be accorded some margin of appm@tiati the quantification of
appropriate  compensation for expropriated propeftyBut the following
paragraph, which reveals the commentators’ basgitipp on the subject, is

missing from Bolivia’s brief:

However, the non-payment @ny compensation for an unreasonable
length of time cannot be seen as lawful behaviarabse this would
undermine the whole regime of international law expropriation.
Therefore, it seems that those takings, where mgpeosation at all has
been paid for a protracted period of time or wtibeecompensation paid
or offered has been manifestly unreasonable, shbeldtreated as
unlawful 21

104. Bolivia contends that its conduct was lawful beeatise Nationalization Decree
established an obligation to pay compensation, lechuse the Government
engaged an expert to conduct a valuation of Guehat¥ But the result was
clearly pre-ordained: no objective observer cowdenreached the conclusion that

no compensation was due.

105. As explained abov&;?® Guaracachi was profitable and financially soGHdat the

time of the nationalization, Guaracachi was aboutamplete the CCGT project,

209 Rudolf Dolzer and Cristoph SchreuBrjnciples of International Investment Lg®econd Edition,

Oxford University Press 2012fxhibit CL-175, pp. 99-100; S. Ripinsky and K. Williams,
Damages in International Investment L&BIICL 2008),Exhibit RL-75, p. 68.

Statement of Defense, { 188oting S. Ripinsky and K. WilliamsPamages in International
Investment LawBIICL 2008), Exhibit RL-75, p. 68.

S. Ripinsky and K. Williams,Damages in International Investment La{@I/ICL 2008),
Exhibit RL-75, p. 68.

212 Statement of Defense, 11 120, 135, 139.
213

210

211

Section II.F, above.

214 Compass Lexecon Rebuttal Report, 11 15-24.
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106.

107.

108.

which would have boosted profits significantly. Compass Lexecon has now
demonstrated the obvious: no proper valuation m®aould have attributed
negative value to Guaracachi. And there was no puatess — if there had been
one, Bolivia would surely have submitted it in thagbitration to illustrate the
rationality of its methodology. Instead, Econ Ores lbeen hired to reconstruct a
negative valuation after the fact by inflating ttisscount rate and suppressing
revenue projections? In the present case, even if Bolivia's depictioh o
Guaracachi’s financial situation was correct (whicks not), it is clear that the
company had the ability to continue generating mees and profits going

forward, and could therefore not, in good faithdeemed worthless.

But in any event, good faith efforts are irrelevéort present purposes. Unless the
Tribunal believes that a willing buyer would havaignothing for Guaracachi
prior to the nationalization, then Bolivia’'s expr@tion is wrongful. The
Government paid no compensation to the Claimamtghigr property, and this is

itself a violation of the Treaties.

2. Bolivia’s nationalization was carried out without due process of law

The Respondent’s nationalization was also carriedio the absence of “due
process.” This was also a contravention of the flesarendering the taking

unlawful.

Article 5(1) of the UK Treaty states that a “natbmr company affected [by an

expropriation]shall have the right to establish promptly by dwecess of law

[...] the amount of the compensatiam accordance with the principle set out in

215

216

Ibid, 1 20.

In Rumeli v. Kazakhstarthe State effectively expropriated the investdelecommunications
business, offering no compensation on the bassswafluation suggesting a market value of zero.
Although the business waisisolventat the time (unlike Guaracachi), the Tribunal regec
Kazakhstan's valuation and found the taking tollegal, because the valuator had failed to take
into account the value of the telecommunicatioosrise to a willing buyeRumeli Telekom A.S.
and Telsim Mobil Telekomikasyon Hizmetleri A.SRepublic of KazakhstafiCSID Case No.
ARB/05/16), Award, 29 July 200&xhibit CL-52, 11 10, 706, 806, 811, 814.
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110.

this paragraph®’ Article 11I(1) of the US Treaty states in relevapart that:

“[n]either Party shall expropriate or nationalize@ered investmerjt..] except

for a public purpose; in a non-discriminatory manngon payment of prompt,

adequate and effective compensation; and in acooedaith due process of law

[ ]n 218

Despite this clear text, Bolivia argues that “[t[ieeaty with the United Kingdom
does not contain the condition of respect for duwegss.?? But the authoritative
English text of the UK Treaty expressly uses thedso‘by due process of
law”.?® In any event, Bolivia does not dispute that the T#8aty requires “due

process” in relation to any expropriatitft.

Bolivia further argues that it was under no obiigatto put in place a valuation

process that complied with due process requirenfénts argues that the due

process obligation applies “to the expropriationnationalizationalone”?** and

not to the associated compensation process. Afantext of the Treaties and
persuasive authority reveal Bolivia’s argument o dpecious. The UK Treaty
refers clearly to “the right to establish promplly due process of law [...] the

amount of the compensation [..3* Due process thus must apply to the entire

217

218

219

220

221

222

223

224

UK Treaty,Exhibit C-1, Article5(1) (emphasis added).
US TreatyExhibit C-17, Article 111(1) (emphasis added).

Statement of Defense, footnote 127. English tadios. The Spanish original reads: “El Tratado
con el Reino Unido no contiene la condicién de eespdel debido proceso.”

UK Treaty,Exhibit C-1 (“Done in duplicate at La Paz this twenty fourtlydd May 1988 in the
English and Spanish languages, both texts beingllgcauthoritative.”). Although Bolivia omits
the reasoning underlying its position, it appearsé related to the slight difference between the
English and Spanish texts, which are equally aitdtore. The Spanish version of the UK Treaty
translates the phrase “due process of law"ps procedimientos juridicds This is obviously a
distinction without a difference.

Article 3 of the UK Treaty includes a most-favdmeation MFN) clause. A UK investor would
have the benefit of the US Treaty’s language réggrdue process even if it were not expressly
provided by the UK TreatySee CME Czech Republic B.V. v. The Czech ReuNI€ITRAL),
Final Award, 14 March 200Exhibit CL-27, { 500.

Statement of Defense, 11 155-59.
Statement of Defense, { 159 (emphasis in original
UK Treaty,Exhibit C-1, Article 5(1).
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process of expropriation, including the assessmoérdompensation. Similarly,
under the US Treaty, if “due process of law” weot intended to cover valuation,
then the Contracting Parties would not have pldbeghrase “in accordance with

due process of law” after the phrase relating torgnt of compensation.

111. Bolivia mistakenly challenges Claimants’ referenice ADC v. Hungaryand
Kardassopolous v. Georgan the basis that due process requirements “ggpl[y

the expropriation or nationalizatioalone”??® The tribunals in botlrADC and

Kardassopoulosstated that, in the expropriation context, “thgaleprocedure
must be of a nature to grant an affected investozagonable chance within a
reasonable time to claim its legitimate rights &agte its claims heard? These
“rights” and “claims” necessarily relate to thehigo or claim for compensation
for the expropriation. Bolivia bore an obligatioa éestablish a compensation
process that was procedurally and substantially, fai accordance with due

process. As has been demonstrated, it breachedutyi&*’

112. Bolivia admits that the valuation process (if theras one) was unilateral and
opaque’®® It remains opaque even today. The Claimants weteewen notified

that the valuation process was underifayThey were kept in the dark about the

225 Statement of Defense, Y 159 (emphasis in origiriahglish translation. The Spanish original

reads: “Dichos casos, correctamente citados, eoafirsin ambages que la exigencia de debido
proceso se aplica a la expropiacidon o nacionaliradnicamenté

226 ADC Affiliate Limited and ADC & ADMC Management ltied v. Republic of HunganAward,
ICSID Case No. ARB/03/16, 2 October 20&hibit CL-38, 1 435;loannis Kardassopoulos and
Ron Fuchs v. Republic of GeorgffCSID Case Nos. ARB/05/18 and ARB/07/15), Award, 3
March 2010 Exhibit CL-65, 1 396 (“The Tribunal agrees with the reasoninghefADC tribunal
and, in particular, with the proposition that whegethe legal mechanism or procedure put in to
place, it ‘must be of a nature to grant an affected investoreasonable chance within a
reasonable time to claim its legitimate rights amale its claims heatdf its to be found to have
been carried out under due process of law”).

221 Statement of Defense, section 3.3.

228 Ibid, 7 161.

229 Bolivia accepts that the only notification thhetClaimants received was a press report “that the

State had engaged the PROFIN company to conducvahation of the three nationalized
generators” and the online posting of tender caomit for the expert. Statement of Defense,
1 170; “Profin valora acciones de Elfec”, Los Tievapl3 August 201Exhibit R-81.

47



113.

114.

timetable and procedure, and were prevented froestopning the expert or
providing relevant informatioft® The Claimants were never informed of the final
results of the valuation, nor given a copy of théuation report (if one existé}*
Due process required that Bolivia establish a parent process that would
accord the Claimants an opportunity to test thiditglof the valuatiorf>? Bolivia
failed to do so, and its expropriation of the Clants’ investments was

consequently unlawful.

THE WORTHINGTON MOTORS WERE UNLAWFULLY EXPROPRIATED

Bolivia admits that it seized the two Worthingtorotors known as ARJ-4 and
ARJ-72% |t accepts that this action was beyond the scdpbeoNationalization
Law.2** And it is undisputed that no compensation has bpai for the

property>>® There can therefore be no doubt that this takiag wnlawful.

Bolivia argues only that ENDE and Guaracachi retdiARJ-4 and ARJ-7 after
the expropriation without State authorization, dhe€lir conduct is therefore not

attributable to Bolivi&2® This is incorrect.

230

231

232

233

234

235

236

Statement of Claim, 11 105-110; Earl First WS61462; Aliaga First WS, 1 52-58.

The Claimants were informed only that the initiabults of the valuation indicated a negative
value. Aliaga First WS, { 56; Statement of Claiml69.

See Mohammad Ammar Al-Bahloul v. Republic of Tdgki(SCC Case No. V (064/2008)),
Partial Award on Jurisdiction and Liability, 2 Septber 2009 Exhibit CL-64, {221 (“due
process” includes “[tlhe obligation to notify anvestor of hearings and not to decide about a
claim in his absence [...]")See also ADC Affiliate Limited and ADC & ADMC Maratent
Limited v. The Republic of HunganAward, ICSID Case No. ARB/03/16, 2 October 2006,
Exhibit CL-38, 1 435.

Statement of Defense,  600.

Ibid, 1 603 (“[i]t is not in dispute that the old Wartgton motors ARJ-4 and ARJ-7, nor any other
asset of Energais, were part of the Nationalizafimtree.” English translation. The Spanish
original reads: “Por lo tanto, no esta en dispute lps viejos motored/orthingtonARJ-4 y ARJ-

7, ni ningun otro activo de Energais, eran partddéereto de Nacionalizacion”.

Ibid, 1 600-601.

Statement of Defense, 11 610-611. Bolivia cites L.C's Guiding Principles on unilateral
declarations of Stategxhibit RL-65, which is irrelevant to determining whether Statmduct
constitutes expropriation.
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116.

The Nationalization Decree charged ENDE with cagyout the expropriation
and empowered it to administer the expropriateceta$¥ ENDE was also
authorized to appoint Guaracachi's management arettdrs®*® During the
expropriation process, the Worthington motors vesieed. The General Manager
of ENDE and Guaracachi’'s directors subsequentlgctef requests for the
release of the motors, insisting that they had besionalized pursuant to the
Nationalization Decre&® Rurelec’s related petitions to the Attorney Gehera

office went unanswered’

The seizure of the Worthington motors is attribigab Bolivia, regardless of the
State entity that carried out the expropriatoryction. ENDE was empowered to
exercise Governmental authority in the frameworkh& nationalization, and its
actions consequently engage Bolivia’s State respihihg as set out in Article 5
of the ILC Draft Articles on State Responsibility:

The conduct of a person or entity which is not egaa of the State [...]
but which is empowered by the law of that Statexercise elements of
the governmental authority shall be consideredcrofithe State under
international law, provided the person or entityacsing in that capacity
in the particular instancé’

The commentary to this Article states specificéiigt an entity’s “administration
of allegedly expropriated property” will result the attribution of its conduct to
the Staté:?

237

238

239

240

241

242

Nationalization Decree, 1 May 201Bxhibit C-37, Articles 2 and 3.
Statement of Claim, { 102.
Ibid, 11 112; Earl First WS,  51.

Earl First WS, 1 52 citing Letter from Freshfiglth Procurador General del Estado, 25 October
2011,Exhibit C-199 and Letter from Freshfields to Procurador GeneehlEstado, 29 November
2011,Exhibit C-201.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries,” (200Bxhibit CL-158, Article 5.

Ibid, Article 5, | 2.
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119.

120.

That the seizure was outside the scope of the haitiation Decre®® does not

preclude Bolivia’s liability:

[tlhe conduct of an organ of a State or of a perwoantity empowered

to exercise elements of the governmental authehall be considered an
act of the State under international law if theaorgperson or entity acts
in that capacity, even if its exceeds authority oontravenes

instructions®**

In any event, there is no evidence that Bolividaict opposed the retention of the
motors, or otherwise considered the conduct of ENIDE Guaracachi after the
nationalization to beultra vires Given that Rurelec brought the situation
promptly to the Attorney General's attentith, Bolivia's complete inaction

strongly suggests the contrary.

Therefore, the taking of the Worthington motoraigibutable to Bolivia and is

unlawful.

BOLIVIA'S ALTERATION OF THE REGULATORY FRAMEWORK
FOR SPOT PRICES CONTRAVENED STANDARDS OF TREATMENT IN
THE TREATIES

The Claimants explained that Supreme Decree N&929%nd Resolution SSDE
No. 283 of 2008 artificially depressed spot pritss eliminating the costs of
liquid fuel units (the units with the highest mangji cost) from the price-setting
mechanism. This measure reduced efficient genefatonargins and

fundamentally altered the basic principles undadyspot price formation set out

243

244

245

Statement of Defense,  603.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries,” (200Bxhibit CL-158, Article 7. See alsdNoble Ventures
Inc v. RomanigICSID Case No. ARB/01/11), Award, 12 October 20B8%hibit CL-162, T 81
(“Even if one were to regard some of the acts [.s.Joaingultra vires the result would be the
same.”); loannis Kardassopoulous v. Georgi@CSID Case No. ARB/05/18), Decision on
Jurisdiction, 6 July 200Exhibit CL-119, 1 190 (“Article 7 of theArticles on State Responsibility
provides that even in cases where an entity empamvier exercise governmental authority acts
ultra viresof it, the conduct in question is neverthelesstattable to the State”).

Letter from Freshfields to Procurador Generallthdo, 25 October 201Exhibit C-199; Letter
from Freshfields to Procurador General del Esta8dNovember 201Exhibit C-201.
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122.

123.

in the Electricity Lawf*® Guaracachi and its shareholders relied on these
principles in making their investments. By alterthg fundamental premise of the
Claimants’ investment and frustrating their legai@® expectations, Bolivia
violated its obligation under the Treaties to adcmvestments fair and equitable
treatment*’ to provide full protection and security for invesnts®*® and to

refrain from impairing investments by unreasonab&asure$*°

Bolivia’'s responses to these claims are unavailsgexplained below.

BoOLIVIA BREACHED THE FAIR AND EQUITABLE TREATMENT PROVISION OF THE
TREATIES

Bolivia advances three arguments in response tdaihe@nd equitable treatment

claim.

First, Bolivia argues that, in the absence of a spec#fiate commitment to
complete legal stabilization, modification of thegulatory framework cannot be
unfair or equitable. Bolivia contends in this refjathat “there can be no

reasonable and legitimate expectation,abstractg that the host State of the

246

247

248

249

Statement of Claim, §Y 189-193, 203-205, 261.

The UK and US Treaties both ensure fair and afléttreatment. Article 2(2) of the UK Treaty
states that “[ijnvestments of nationals or compsigieeach Contracting Party shall at all times be
accorded fair and equitable treatment [...]" UK Tyedixhibit C-1, Article 2(2).Article 11.3(a) of

the US Treaty establishes that “[elach Party siadlll times accord to covered investments fair
and equitable treatment [...]" US TreaBxhibit C-17, Article 11.3(a).

Both the UK and US Treaty guarantee full protattand security for investments. The UK Treaty
provides in Article 2(2) that “[ijnvestments of i@tals or companies of each Contracting Party
[...] shall enjoy full protection and security in therritory of the other Contracting Party.” UK
Treaty,Exhibit C-1, Article 2(2). Article 11.3(a) of the US Treatyages that “[e]ach Party shall at
all times accord to covered investments [...] fullogection and security.” US Treaty,
Exhibit C-17, Article 11.3(a).

Both the UK and US Treaties prevent the ConingdParties from impairing investments through
the use of unreasonable measures. UK Trdathjbit C-1, Article 2(2) (“Neither Contracting
Party shall, in any way, impair by unreasonabledizcriminatory measures the management,
maintenance, use, enjoyment or disposal of invastsnia its territory of nationals or companies
of the other Contracting Party.”); US TreaBxhibit C-17, Article 11.3(b) (“Neither Party shall in
any way impair by unreasonable and discriminatoeasares the management, conduct, operation
and sale or other disposition of covered investsignt
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125.

investment not change its laws and regulatiGA&Although it admits that the
capitalization process took place against the bagkdf electricity sector reforms
designed to attract foreign investors, Bolivia $tsithat it never committed to

preserve the reformed framework, including the gpiae regime&>"

Obviously, not every legislative or regulatory charconstitutes a breach of the
fair and equitable treatment standard. However,staedard protects investors
against fundamental alterations of the conditioreseldd upon which they
reasonably relied in making their investment. TG®IS tribunal held that
measures that transform the regulatory environrttaitformed the basis for the
claimant’s decision to invest constitute a breakcthe fair and equitable standard,

explaining:

[F]air and equitable treatment is inseparable frstability and
predictability.

It is not a question of whether the legal framewonikht need to
be frozen as it can always evolve and be adaptechémging
circumstances, but neither is it a question of Wwhetthe
framework can be dispensed with altogether whencifspe
commitments to the contrary have been made. Theofai@reign
investment and its protection has been developéu thve specific
objective of avoiding such adverse legal effét4s.

In the present case, Bolivia fundamentally altetied spot price regime that
attracted the Claimants’ investment. For fourteearg beginning in 1995, the
regulatory regime was based on certain basic miegi the establishment of
which was absolutely necessary for the Governmeneénsure the inflow of
capital and sustainability of the electricity systeMost importantly, the price

paid to generators in the spot market was to berohted by the variable costs of

250

251

252

Statement of Defense, { 356. English translatidme Spanish original reads: “No exista,
abstractqg una expectiva legitima y razonable de que el destaceptor de la inversion no
cambiara sus leyes y reglamentaciones o no regslaggonomia”.

Ibid, T 356.

CMS Gas Transmission Company v. Republic of AngeiCSID Case No. ARB/01/8), Award,
12 May 2005Exhibit CL-35, 11 276-77.
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the least efficient or marginal unit. Because a&herators were to receive this
uniform price they knew they would be able to obtai margin adequate to
recoup their investments, and to justify capitaltlayu for more efficient

generating units.

126. This framework was in place and served to attrde long-term foreign
investment of Guaracachi America in 1995 and Ruorbleginning in late 2005 .
In 2008, Bolivia eliminated relatively inefficietiuid fuel units from the price-
setting mechanism. This artificially depressed gmates whenever these units
were dispatched, reducing efficient generators’ gimat This destroyed the
fundamental principles upon which the regime wasedaThe calculus that had
led companies to enter the Bolivian power marketl # invest in capital-
intensive high-efficiency turbines, was suddenlyaiid. A significant portion of

their outlay would never be recouped.

127. Very similar facts arose ifotal v Argentina There, Argentina had abandoned a
uniform spot price and discarded the marginal cegdtem in favor of a
mechanism linked to the costs of natural gas-fi(ex] relatively efficient)
generators. The claimant argued that this modi6oatviolated the fair and
equitable treatment standard of the applicablesiment treaty>® The tribunal
agreed, concluding that the investor had been letito expect that the
Government would respect the basic principles efrdgulatory regime that had

attracted its investment, “even in the absence p#cific promises by the

Governmerit 2**

128. Second Bolivia argues that Article 5 of the 2006 Dignifyariff Agreement
represented no commitment to maintain the stabifitthe spot price reginfe?

253 Total S.A. v. the Argentine Repub(€SID Case No. ARB/04/1), Decision on Liability7 2
December 201&Exhibit CL-69, 11 325-27.

Ibid, 1 333. In the case at hand, unfairness is madeetstill: unlike Argentina in th&otal case,
Bolivia extended a specific promise to GuaracachArticle 5 of the 2006 Dignity Tariff
Agreement — as explained immediately below.

255 Statement of Defense, 1 381-391.

254
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129.

Article 5 of the Dignity Tariff Agreement. This smiission is moot, since a
stabilization commitment is unnecessary to a figdai unfair and inequitable
treatment. But the undertaking in the agreememaiber clear: In Article 5,
Bolivia “commits to making every effort to maintaine current system of fixing
prices for [electricity] generation [...] activiti&$>® The clause further states that
if “changes are made to the governing norms cugrantforce” they will “be
made in consultation with the companies of thes®&&nd changes would only
be made “ensuring that their income allows therartsure the sustainability and
reliability of supply.’ Thus, Bolivia committed to alter the spot pricginee
only upon consultation with stakeholders, and on condivf sustainable income

levels?®8

Bolivia also contends that since the 2006 Dignityréement did not yet exist
when Guaracachi America and Rurelec invested, mnef contribute to a
legitimate expectation on the part of the Claimart©bviously, an investor is
entitled to be treated fairly and equitably throoghthe life of its investmert®
As explained abové&®' the Claimants made significant investments (thhoug
Guaracachi) in new power generation capacity invBolevery year from 2006
onwards. They did so in reliance on the commitnibat the existing regulatory

framework would be maintained, such that these stments would be
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260

261

Agreement of the Strategic Alliance Between thev&nment of Bolivia and the Electricity
Companies, 21 March 200Bxhibit C-119, Article 5. English translation. The Spanish arai
reads: “El Supremo Gobierno se compromete a agsfaerzos para mantener el actual sistema
de fijacién de precios en las actividades de gei@aratransmision y distribucion”.

Ibid.
Andrade Second WS, T 22.
Statement of Defense, Y 385-86.

Saluka Investments BV (The Netherlands) v. Czepltite (UNCITRAL), Partial Award, 17
March 2006 Exhibit CL-36, 1 446 (holding that Czech Republic breached #ireaind equitable
treatment standard of the applicable treaty bynigito provide state aid after the investment had
been made).

See Section II.D, above.
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131.

132.

remunerated and that they would recover capitaésted and earn a reasonable

rate of returrf®?

Bolivia also argues that in any event Guaracachficoed Bolivia’s compliance
with the 2006 Dignity Tariff Agreement when it seghthe 2010 Dignity Tariff
Agreement® In fact, Guaracachi refused to sign the 2010 Dygriariff
Agreement® This refusal was met with threats from Governnwfitials.2®° In
an attempt to stave off nationalization, Guaracaeented and signed the
agreement. Under such circumstances, the extewditime 2006 Dignity Tariff
Agreement says nothing about whether Bolivia adhere the terms of the

predecessor contract, which it manifestly did not.

Third, Bolivia argues that its alterations of the spateg@regime were reasonable
and justified as a matter of fact, and thereforsnoa violate the fair and equitable
treatment standard® Ultimately, this position is irrelevant: where aofected

investor has reasonably relied on an existing edguy regime, the alteration of

the rules of the game need not be arbitrayuhreasonable) to be unfafy.

In any event, the Claimants have debunked Boliwa' postrationale for altering

the spot price regim&® Compass Lexecon explain that, contrary to Bolia’
assertion, the decision to exclude liquid fuel Eanom spot price formation does
not create a more efficient market. It does theogpp: “if spot energy prices do
not reflect the true economic cost of electricitpguction, the system is rendered

less efficient. This means that investors wouldehfswer incentives to invest,
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267

268

Ibid.

Statement of Defense, 1 345

Aliaga Second WS, 11 40-48.

Ibid, 11 48-49.

Statement of Defense, 11 351, 401-421.

National Grid PLC v. Argentine RepubliUNCITRAL), Award, 3 November 2008,
Exhibit CL-55, 1 173.

Seeabove, 1 77-79.
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135.

which in turn delays the replacement of electriditym liquid fuel plants with

less expensive gas-fired or hydro plarffs.”

Moreover, Bolivia admits in its Statement of Defenthat this fundamental
alteration of the regulatory regime was undertaea time when the State was
planning to nationalize the electricity sector, amds actively negotiating to
acquire a portion of the Claimants’ shares in Geechi’’® Using regulatory
change to reduce the value of the company it soiogétquire was thus expedient
for the Government, but hardly “rational” from alipg standpoint.

Thus, Bolivia fundamentally altered the regulatoggime relating to spot prices,
frustrating the legitimate expectations underlyitige Claimants’ investment
decisions. The Spot Price Measure was neithemaitior proportional, but short-
sighted and self-serving. The Spot Price Measueeetbre violated the fair and

equitable treatment standard.

BoLIVIA BREACHED ITS OBLIGATION ToO PROVIDE FuULL PROTECTION AND
SECURITY

1. The full protection and security standard extendsa legal protection
and security

In their Statement of Claim, the Claimants dematstt that the full protection

and security standard “is one of due diligenceuirgng Bolivia to exercise

reasonable care and actively to protect the Claishanvestments®* The

Claimants also noted that arbitral tribunals hawentl that the withdrawal of legal

protection and security can constitute a violatminthe full protection and

269

270

271

Compass Lexecon Rebuttal Report, 1 145.
Statement of Defense, 1 66-88&; Earl Second WS,  40(a).
Statement of Claim, 1 197.
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137.

security standarf? The Claimants further established Bolivia’s dutyapply the

established “legal, regulatory and contractual #ework” with due diligence.

Bolivia contends that the full protection and ségustandard is only “relevant to
the protection and physicaltegrity of the investor and its assets in theitey

of the State?”® But the Treaties’ provisions are broad, and Balidentifies no
wording suggesting that their protection provisi@muld be limited to purely
physical security’* Nor is the application by arbitral tribunals oflfprotection
and security to legal security “clearly in the miing as Bolivia assert8’” In
addition to CME and Azurix?’® numerous recent decisions confirm that full

protection and security extends to the legal sgcofiinvestments.

For example, th&iwater Gaufftribunal citedAzurix with approval, concluding
that:

when the terms ‘protection’ and ‘security’ are diedl by ‘full’, the
content of the standard may extend to matters othan physical
security. It implies a State’s guarantee of stgbilin a secure
environment, both physical, commercial and legalwould in the
Arbitral Tribunal's view be unduly artificial to edine the notion of full
security only to one aspect of security, particularly ight of the use of
this term in a BIT, directed at the protection ofranercial and financial
investments!’
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Ibid, T 199.

Statement of Defense, {432. English translatibne Spanish original reads: “Numerosos
tribunales internacionales han interpretado de naacenstante el estander de plena proteccion y
seguridad, desde el primer caso de arbitraje Cldd3iado en un tratado de inversion®8HFL c.

Sri Lankg, como relativo a la proteccion e integridad fisiclel inversor y sus bienes en el
territorio del Estado”.

Cf. Compafiia de Aguas Del Aconquija S.A. and Vivelmiversal S.A. v. Argentine Republic
(ICSID Case No. ARB/97/3), Resubmitted Case, Awd@, August 2007 Exhibit CL-45,
17.5.21.

Statement of Defense, 1 429. English translafitre Spanish original reads: “En cualquier caso,
conviene recorder que los citados por las Demapdastn claramente minoritarios y han sido
criticados por la jurisprudencia posterior”.

Statement of Claim, 1Y 199-200.

Biwater Gauff (Tanzania) Ltd. v. United Republic T&nzania(ICSID Case No. ARB/05/22),
Award, 24 July 2008kxhibit CL-51, 1 729.
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139.

Likewise, theNational Gridtribunal held that measures dismantling a regwator
framework violated the full protection and securgitandard of an applicable
investment treaty’® In arriving at this conclusion, the arbitrator@sened that
“the phrase ‘protection and constant security’ eélated to the subject matter of
the Treaty does not carry with it the implicatidrat this protection is inherently

limited to protection and security of physical ds<&"

A plain reading of the treaty texts and a reviewegfal authority thus support the
proposition that the full protection and securitgnglard includes an obligation to

ensure the legal security of qualifying investméfits

2. Bolivia did not afford the Claimants’ investment full protection and
security
As explained above, the spot price regime that iwgdace for fourteen years in
Bolivia was an extension of a rational policy cammat with international
practice, which enhanced the overall efficiency aedlability of Bolivia's
electricity market and fostered investmé&titBolivia breached its obligation of
vigilance under the full protection and securitargtard by disregarding its
legislative and contractual commitments when itdlamentally altered the spot
price regime with Supreme Decree No. 29,599 andolgésn SSDE No.
283/2008%
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National Grid PLC v. Argentine RepubligUNCITRAL), Award, 3 November 2008,
Exhibit CL-55, 1 189.

Ibid.

See, e.g., Total S.A. v. ArgentRRepublic (ICSID Case No. ARB/04/1), Decision onhilay, 27
December 2010Exhibit CL-69, { 343; Frontier Petroleum Services Ltd. v. Czech Republic
(UNCITRAL), Final Award, 12 November 2018xhibit CL-173, § 263;Compafiia de Aguas del
Aconquija S.A. and Vivendi Universal S.A. v. ArgenRepublic(ICSID Case No. ARB/97/3),
Resubmitted Case, Award, 20 August 20B8Xhibit CL-45,  7.5.21;Ceskoslovenka obchodni
banka, a.s. v. Slovak Republ{¢tCSID Case No. ARB/97/4), Award, 29 December 2004
Exhibit CL-161, 1 170 (incorporating BIT by reference into cootfa

Compass Lexecon Rebuttal Report, 1 146-151.
SeeCompass Lexecon Rebuttal Report,  #48eq
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In its Statement of Defense, Bolivia argues thadid not breach the full
protection and security obligation with the pronailgn and implementation of
Supreme Decree No. 29,599 and Resolution SSDE 88/2Q08 relating to spot
prices because these measures were “‘reasonablgustified.”®® Yet this
argument is irrelevant. For example, the NationaldQribunal found that
Argentina’s dismantling a legal framework consgtlita violation of the full
protection and security standard, even in the mafstArgentina’s financial
crisis?®* Therefore, the present of some justifiable potigtive is not a defense
to an allegation that the full protection and ségustandard of an investment

treaty has been breached.

Yet, Bolivia’s changes were not based on a ratigudicy motive. Prior to the
2008 modifications, Bolivia had a stable, ratioeakrgy system that promoted
efficiency, reliability, and increased generati@pacity’® The inclusion in spot
price formation of the marginal cost of the ledfitent generator is an essential
part of compensating generators fully for the invesits they have mad&
When the spot price mechanism is altered to exclal® of the cost of the
system, those generators who made investment desidiased upon the prior
system are heavily penalized, and future investsnare de-incentivize®f’ Such

a modification, against the current of standaratelgty regulation around the
world, was the result of an idiosyncratic politicalculus.

Bolivia thus deprived the Claimants of the prot@ctand security once provided

by the long-standing spot price formation systamrieach of the Treaties.
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Statement of Defense, 1 441.

National Grid PLC v. Argentine RepubliUNCITRAL), Award, 3 November 2008,
Exhibit CL-55, 17 189-90.

Compass Lexecon Rebuttal Report, 1 146-151.
Compass Lexecon Rebuttal Report, 1 149.
Ibid, § 145.
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BoLIviIA  IMPAIRED THE CLAIMANTS ' [INVESTMENT BY UNREASONABLE
M EASURES

As described above, as well as in the Compass bexBebuttal Repoft® the
alteration of the spot price framework bears n@aSmable relationship to some
rational policy.”®® As a result, these measures constituted an umablso
impairment of the Claimants’ investment, prohibitealer the Treaties®

In its defense, Bolivia first argues that under th& Treaty, impairment of
investment is wrongful only if the measure in gimsts both unreasonable and
discriminatory?®* It appears to accept that the UK Treaty prohibitseasonable
impairment even in the absence of discriminatiam] #is concession fatally
undermines its position. The UK Treaty’s protectioom measures that impair
investments by “unreasonabde discriminatory” measures forms part of the US
Treaty as well, by operation of the most-favoretlemaclause of Article 2(13%
Therefore, under both Treaties the relevant stahaidentical: an unreasonable
measure is illegal regardless of whether it is aisoriminatory’®® As explained

below, Bolivia’s conduct in relation to spot priogas unreasonable.
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Seeabove, 11 131-13&ee alsdCCompass Lexecon Rebuttal Report, 1é#4Seq

Saluka Investments BV (The Netherlands) v. Czegltite (UNCITRAL), Partial Award, 17
March 2006 Exhibit CL-36, 1 460; Statement of Claim, Section B.3.

Bolivia seeks to draw support from the Spanistt tf the UK Treaty, which uses the phrase
“arbitrarias o discriminatorias”, as compared targasonable or discriminatory” in the English
version.SeeUK Treaty, Exhibit C-1, Article 11(2). This distinction is without legalonsequence.
See National Grid plc v. Argentine Repubft/NCITRAL), Award, 3 November 2008,
Exhibit CL-55, 1 197.

Statement of Defense,  450.

UK Treaty, Exhibit C-1, Article 2(2) (“Neither Contracting Party shalh any way, impair by
unreasonable or discriminatory measures the managenmaintenance, use, enjoyment or
disposal of investments in its territory of natittnar companies of the other Contracting Party”);
US Treaty Exhibit C-17, Article 1I(1).

C. Schreuer, Protection Against Arbitrary or Diggnatory Measures, in CA Rogers and RP
Alford (eds), THE FUTURE OF INVESTMENT ARBITRATION (2009), Exhibit C-167, 183, 184 (“[a]
violation of either standard is sufficient’3pe alscAzurix Corp. v. Argentine RepublidCSID
Case No. ARB/01/12), Award, 14 July 2006, at T 391.
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Bolivia further contends that mere unreasonablerseissany event insufficient to
breach the Treaties, and that measures must bendémaaly “arbitrary” to run
afoul of the impairment clau$é! This is a semantic battle without a cause: the
terms “arbitrary” and “unreasonable” are used ittangeably in investment
treaties, and tribunals have not distinguished betwthenf’® The Claimants
have amply established the content of the legaldsial, and Bolivia has done

nothing to undermine this analy$S.

At the center of its defense to the impairmentrgl@ Bolivia’s contention that
the spot price measure was “reasonable and justffé Its submission is
inadequate to overcome the weight of evidence éoctintrary. As th&aluka v.
Czech Republidribunal explained, “[tlhe standard of ‘reasonalkelesi [...]
requires [...] a showing that the State’s conductdaaeasonable relationship to
some rational policy [.].”?°® This same standard was expressly adopted by the
tribunals inBiwater Gauffand Rumeli?®® The spot price framework established
by Supreme Decree No. 29,599 and Resolution SSDE2R8/2008 was not
based upon economically rational policies. The @sioh of certain generating

units from the spot price calculation meant thatgs no longer reflect the cost of

294

295

296

297

298

299

Statement of Defense, { 451. The word “arbitralyges not appear in Article 2(2) of the English
version of the UK Treaty (which protects againstreasonable or discriminatory measures”), but
does appear in the Spanish version of the UK Trediy Treaty, Exhibit C-1, Article 2(2);
Statement of Defense, fn. 429, § 451.

C. Schreuer, Protection Against Arbitrary or Disgnatory Measures, in CA Rogers and RP
Alford (eds), THE FUTURE OFINVESTMENT ARBITRATION (2009),Exhibit C-167, 183.

Statement of Claim, 1 206-09.
Statement of Defense,  453.

Saluka Investments BV (The Netherlands) v. Czepltite (UNCITRAL), Partial Award, 17
March 2006 Exhibit CL-36, 1 460.

Biwater Gauff (Tanzania) Ltd. v. United Republic T&nzania(ICSID Case No. ARB/05/22),
Award, 24 July 2008,Exhibit CL-51, 1693; Rumeli Telekom A.S. and Telsim Mobil
Telekomikasyon Hizmetleri A.S. v. Republic of Kagtn(ICSID Case No. ARB/05/16), Award,
29 July 2008 Exhibit CL-52, 1 609.See alsdStatement of Claim, § 208 (citif@ME v. Czech
Republig.
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the system, distorting incentives to invest andemmining the efficiency and

long-term sustainability of the Bolivian electricinarket*®

In sum, the Spot Price Measure was an unreasonadsdesure that impaired the

Claimants’ investment in Bolivia.

BOLIVIA DENIED THE CLAIMANTS EFFECTIVE MEANS OF
ASSERTING THEIR CLAIMS AGAINST BOLIVIA'S MEASURES
RELATING TO CAPACITY PRICES

The “effective means” provision of the US Treatysares that qualifying foreign

investors will have access to efficient judicialcoarse®*

The provision is
incorporated into the UK Treaty through the mosiefad-nation clause of Article
3392 The Claimants have demonstrated that Bolivia derieem an “effective
means of asserting claims and enforcing rightshweéspect to the Capacity Price

Measure’®®

As explained in the Statement of Claim, Guaracabhllenged Resolution No. 40
through an administrative proceeding in Februaryi1a2007°%* After the

challenge had been rejected by the relevant regylabdies, Guaracachi filed an
action before the Supreme Court on 3 April 2608Guaracachi initiated a

parallel nullification proceeding in February 2087which was placed before the
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Seeabove, 1 132. Indeed, Bolivia has faced rollingagas due to its bid to “reclaim” its
electricity sector.See“Gobierno dispone cortes de electricidad en el "pdiss Tiempos 12
August 2011 Exhibit C-333.

US Treaty,Exhibit C-17, Article 11(4) (“[e]lach Party shall provide effécé means of asserting
claims and enforcing rights with respect to coversgstments”).

UK Treaty,Exhibit C-1, Article 3.

Statement of Claim, Section IV.C.

Statement of Claim, 1 217-18.

Appeal by Guaracachi of Resolution SSDE No. 18028, 3 April 2008Exhibit C-151.

Petition for Annulment of Resolution CNDC No. 2PQ07-1, 12 February 200Exhibit C-130;
Recurso de Revocatoria contra la Resolucion CND&Z200D7-1 y otras resoluciones, 15 February
2007,Exhibit R-92.
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Supreme Court on 10 June 2088Nearly five years later, both appeals remain

unresolved, and with no real prospect of adjudicati

150. Bolivia’s first response to this claim is that imporation of the “effective means”
provision into the UK Treaty is “an abuse”, becams®st-favoured-nation clauses
were not meant to “harmoniz[e] [...] all the standarébr protection of
investments¥® To the contrary — this is precisely what MFN clesisvere
designed to do. This basic principle was confirnrediVhite Industries v. Indija
where the tribunal incorporated an “effective méaamevision into the applicable
BIT by operation of an MFN clause. The arbitratoeasoned that a claimant
“avalling itself of the right to rely on more fav@ble substantive provisions in
[a] third-party treaty [...] achieves exactly theuktsvhich the parties intended by
the incorporation in the BIT of an MFN claus®*Other tribunals are in accord
with the use of the MFN clause of investment tesatto incorporate other

beneficial substantive protectios.

151. Bolivia next advances four separate defenses onntbets of the “effective

means” claim.

152. First, Bolivia argues that the “effective means” obligatis breached only when
a denial of justice has occurred, as defined ineg@ninternational law'* But

Article 11(4) of the US Treaty does not refer tont of justice. Nor does the

307 Appeal by Guaracachi of Resolution SSDE No. 12083, 10 June 200&xhibit C-153.

308 Statement of Defense, 1 531. English translafibie. Spanish original reads: “La armonizacion de

todos los estandares de proteccion de las inversiespecificamente negociados y acordados por
Bolivia en tratados bilaterales distintos, con eaidistintos, por medio de la clausula NMF, es un
abuso de dicha clausula”.

309 White Industries Australia Limited v. Republic odlia (UNCITRAL), Final Award, 30 November
2011,Exhibit CL-73, 17 11.2.3-11.2.4.

310 See, e.g., EDF International S.A., SAUR Internatid®A. and Leon Participaciones Argentinas
S.A. v. Argentine Republ{tCSID Case No. ARB/03/23), Award, 11 June 2082hibit CL-141,
11 932-33, 939Bayindir Insaat Turizm Ticaret ve SanayiSAv. Islamic Republic of Pakistan
(ICSID Case No. ARB/03/29), Award, 27 August 2088hibit CL-170, 11 153-60MTD Equity
Sdn. Bhd. and MTD Chile S.A. v. Republic of CHGSID Case No. ARB/01/7), Award, 25 May
2004,Exhibit CL-30, 11 103-04.

311 Statement of Defense, 1 533-34.
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provision reference customary international lawliok “effective means” with
denial of justice. In his study of US BIT practi¢&ofessor Vandevelde explains
that the “effective means” provision “was intended] to create a separate
obligation to develop an effective judicial systamd in that way to promote the
rule of law.”*? The Chevrontribunal specifically distinguished between effeeti

means of recourse and protection from the deniplstice:

[i]n view of . . . the language of [the effectiveeams provision in the US-
Ecuador BIT], the Tribunal agrees . . . that aidéstand potentially less-
demanding test is applicable under this provisisrt@nmpared to denial
of justice under customary international law. Thst tfor establishing a
denial of justice sets . . . a high threshold. By contrast, under [the
effective means provision], a failure of domesteits to enforce rights
‘effectively’ will constitute a violation . . . , lich may not always be
sufficient to find a denial of justice under custminternational law!?
Thus, the standard is not one prohibiting only tjsatarly grievous conduct**
as Bolivia alleges. It means what it says: thatiB®mlmust ensure “effective

means of asserting claims and enforcing rights”.

153. SecondBolivia argues that the delay in adjudication vpaisna faciereasonable
under the circumstancdS. Central to this contention is a superficial reviefv
delays typical in the Bolivian court system andtaiar other administrative law

systems®® Such a comparison is irrelevant, since the obibgato ensure

312 Kenneth J. Vandeveldel.S. International Investment Agreemef@JP 2009) Exhibit CL-166,
p. 581.

Chevron Corporation and Texaco Petroleum Corp e Republic of EcuadoiPartial Award on
the Merits, 30 March 201(xhibit CL-66, 1 244.White Industries Australia Limited v. The
Republic of Indigd UNCITRAL), Final Award, 30 November 201Exhibit CL-73, 1Y 11.3.2(a),
11.3.3 (citingChevronwith approval, finding that “the ‘effective’ meastandard idex specialis
and is a distinct and potentially less demandingf, tth comparison to denial of justice in
customary international law [...]"). Bolivia's seléa quotation fromChevroncreates the false
impression that the tribunal reached a contrargkmion.SeeStatement of Defense, 1 534.

313

314 Statement of Defense, {1 535. English translafitve. Spanish original reads: “De acuerdo con este

exigente estandar en cuanto a la carga de la prismb®emandantes deben demostrar que hubo
una conducta especialmente grave por parte del padieial boliviano.”

315 Statement of Defense, 1 541-61.

316 Ibid, 1 551-61See alsdWitness Statement of Carlos Quispe Lima, 12 Oct@@dr2 Quispe
Second W§ 11 1-3.
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effective recourse is objective: it does not maiteBolivian courts are equally

slow for all, or if other countries also lack effige judiciaries. In any event, the
delays that Guaracachi has faced are exceptiormlsed by fundamental
institutional defects. Not long before the relevappeals were filed, four out of
the twelve seats at the Bolivian Supreme Courtcstarant’ In mid-2006, no

less than 3,500 cases were pending tfér€ongress failed to fill the vacancies,
rendering the Court inoperable. In December 2006siBent Morales issued a
decree confirming that the situation was dit€ Morales declared that the

resulting delay “violate[d] the fundamental right  of access to justice’®

The situation worsened after Guaracachi had lauhidseappeals. By 2009, only
six justices remained at the Supreme Cifiriess than the legally-required
quorum for plenary sessioff€. The court’s backlog consequently rose to 8,000

317

318

319

320

321

322

Organization of American StateReport — Acces$o Justice and Social Inclusion: The Road
Towards Strengthening Democracy in Bolj\28 June 200Exhibit C-286, p. 20. This report by
the Inter-American Commission was supplemented fojl@aw-up report dated 7 August 2009 that
called on Bolivia to “[ijmmediately appoint the jges of the Constitutional Court, the Supreme
Court of Justice, and the Attorney General, in kegith the appropriate constitutional legal
procedures.” It further noted that there were “paharal delays” in the Constitutional Court
because “it has been inoperative for more thaneam.}y Organization of American Staté&port

— Accesgo Justice and Social Inclusion: The Road Towartergthening Democracy in Bolivia
28 June 2007&xhibit C-286, 1 247(3).

“Otro ministro renuncia a la Suprem&s Tiemposl5 May 2006 Exhibit C-283.

Supreme Decree No. 28,993, 30 December 2@éibit C-284 (stating that there were
“innumerable judicial cases, pending resolutionobefthe Supreme Court of Justice, due to
[judicial vacancies at] the Court after the resigraof four justices, which clearly implies a dela

in justice). English translation. The Spanish original redttss en este sentido que se ha tomado
conocimiento de innumerables casos judiciales, ipatel de ser resueltos en la Corte Suprema de
Justicia, a causa de las acefalias que se presergardicha Corte por la renuncia de cuatro (4)
magistrados, lo que implica claramente retardad@justicia [...]” (emphasis added).

Ibid English translation.The Spanish original reads: “Que las acefaliascjatdés, que se
prolongan durante mucho tiempo, lesionan el deréghdamental de los ciudadanos al acceso a
la justicia, situacién que afecta al Estado de Clavey a los valores democraticos que éste
encama, maxime si consideramos que nuestro ordenwmconstitucional, no prevé ninguna
figura de suplencia automatica para los magistragola maxima instancia judicial, como si lo
hace, para otras autoridades como es el casoitbehal Constitucional.”

See“La Corte Suprema de Justicia designard hoy adtueces”,Los Tiempos16 December
2009,Exhibit C-306

Judicial Organization Law, 18 February 19BRhibit C-275, Article 57.
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cases by 201%3 Matters were made still worse by the adoption ofieav
constitution in 2009. The Supreme Court was redonst as the Supreme
Tribunal of Justice Tribunal Supremo de Justigiawith justices chosen by
popular election. The court was constituted onlyDictober 201%%* Even then,
by law the Supreme Tribunal of Justice could ondgide cases fileafter 31
December 2013 Earlier cases would be adjudicated by twelve éter
justices?® This two-tiered system exacerbated delays forsctitssl before 2012,
such as Guaracachi’'s Supreme Court actions.

The Bolivian judiciary was subject to complete deak, which deepened with
each “reform” implemented after Guaracachi soughburse. The resulting delay
was unreasonable by any standard, and Bolivia fibrerefailed to provide
“effective means” of judicial redress as the Trestiequired.

Third, Bolivia argues that since Guaracachi did not tallgantage of certain
available remedies, it cannot claim that it wasielérthe “effective means” to
defend its interest€’ But as théwhite Industriegribunal explained, “a claimant
alleging a breach of the [“effective means”] standddoes not need to prove that it
has exhausted local remedié&'Rather, it is for Bolivia to demonstrate that the

remedy not taken “could have had a significant@ffen the expediency of the

Claimants’ court proceedings prior to their haviegched the limit of reasonable

delay”** Bolivia argues specifically that the Claimants Idoave mitigated the

323

324

325

326

327

328

329

In 2010, there were more than 8,000 cases petdiftge the Supreme Court, some dating back to
2003. See 2010 Human Rights Report: Bolivia, U.S. Departmeft State, 8 April 2011,
Exhibit C-326, p. 9.

Bolivia Constitution of 200%:xhibit R-57, Article 182.1.

Law No. 212/2011, 23 December 20Ekhibit C-334, Article 9.
Ibid, Article 8.

Statement of Defense, 1 535, 564-71.

White Industries Australia Limited v. Republic nflla (UNCITRAL), Final Award, 30 November
2011,Exhibit CL-73, 1 11.3.2(g).

Chevron Corporation and Texaco Petroleum Corporatio Republic of EcuadqiUNCITRAL),
Partial Award on the Merits, 30 March 20BExhibit CL-66, 1 329.

66



157.

158.

effects of delay at the Supreme Court by applyimgdreliminary measured?
But this procedural device is applicable only iwilcproceedings, and not in
contentious-administrative cas&s.In any event, the Supreme Court was
effectively dormant at the time, and there is cgasatly no basis to conclude
that it could have issued interim relief protecti@uaracachi. Nor would
preliminary measures have been effective, givetriationalization nullified the
Claimants’ interest in May 2010. Bolivia’'s proposaiternative course of action
would thus have had no significant effect on th@eehkency of the recourse

available.

Finally, Bolivia takes the position that Guaracachi’sghtion, had it moved

forward, would have been unsuccessful in any eVénthis is an issue of

causation of damages, rather than liability, andukh not affect the Tribunal's

consideration of whether Bolivia complied with theeaties. But in any event,
there is ample evidence to conclude that Guarasaappeal is more likely than
not to have succeeded, had it passed properlyjtaliadtion before the Supreme
Court.

In its appeals, Guaracachi advanced a number opelimy arguments under

Bolivian law:

. The Reglamento de Precios y Tarifas a legal norm superior to
Resolution No. 40Article 18(a) of theReglamentaequires that, for the

purpose of calculating capacity payments, a Geingratnit be considered

330

331

332

Quispe Second WS, 1 6; Statement of Defense6%4H68.

Mr Quispe, Second WS 1 6, claims that Guaracamhid have pursued a “prohibicion de innovar”
and other injunctions pursuant to Articles 167 46® of the Civil Procedure Code, but these
remedies were either not available or would notehbdeen of assistance to Guaracachi. The
“prohibicién de innovar” (Art 167 of the Civil Predure Code) serves to maintain the status quo
while proceedings are pending. However, once thmaaty price regime was altered, taking
measures to preserve the status quo would not hewersed that alteration. Moreover, pre-
emptive injunctions under Art 169 of the Civil Pedltire Code may only be invoked where there
is a risk of imminent and irreparable harm, whicliswot Guaracachi’s case as it could have been
made whole through an award of compensation.

Statement of Defense, Section 3.2.3.
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in its totality, encompassing not only the turbinbut also the
complementary equipment that allows the turbinddbver electricity to
the system. Resolution No. 40 specifically excludemmplementary
equipment from the Generating Unit for capacity mawt calculations,

and therefore contravenes fReglamento de Precios y Tarifds

. The SSDE violated mandatory procedures in ena®&iegplution No. 40.
Article 4 of theReglamento de Opercion del Mercardo Eléctqovides
that only the CNDC can develop and approve opegatorms, and that
the SSDE can only establish an operating norm tghCNDC's prior
approval®** The SSDE drafted Resolution No. 40 itself, andeced the
CNDC to approve it. CNDC rejected the draft Resohytbut the SSDE

nevertheless implementedit.

. Resolution No. 40 violated the Law on Administratirocedure, because
it was promulgated in an administrative proceedivag had been initiated
for other purposes, and was conclud®drhe SSDE was only empowered
to issue its resolution in a new administrative geexding, which would
have allowed the CNDC to intervene and particigatehe regulatory

process as required by Bolivian 1&W.

333

334

335

336

337

Appeal by Guaracachi of Resolution SSDE No. 180@8, 3 April 2008,Exhibit C-151,
pp. 25-35.

Supreme Decree No. 26,093/2001, 2 March 2@Xhibit C-85; Appeal by Guaracachi of
Resolution SSDE No. 1612/2008, 3 April 20@hibit C-151, pp. 14-16; Appeal by Guaracachi
of Resolution SSDE No. 1706/2008, 10 June 2@3®jbit C-153, pp. 11-14.

Appeal by Guaracachi of Resolution SSDE No. 180@8, 3 April 2008 Exhibit C-151, pp. 14-
16; Appeal by Guaracachi of Resolution SSDE No.61Z008, 10 June 200&Xxhibit C-153,
pp. 12-14.

Article 51-1 of Law 2341 of Administrative Proaee, Exhibit R-91. Resolution No. 40 was
promulgated in an administrative proceeding assalt®f successful challenges by other power
generators to a different administrative regulation

Appeal by Guaracachi of Resolution SSDE No. 180@8, 3 April 2008 Exhibit C-151, p. 14;
Appeal by Guaracachi of Resolution SSDE No. 170832010 June 2008Exhibit C-153,
pp. 11-12.
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160.

161.

. Resolution No. 40 breached the 2006 Dignity Tafiffreement, which
prevented Bolivia from enacting regulatory change#hout first
consulting with generators and ensuring that tiseltieg revenues would
permit the sustainability and reliability of eldctty supply>3*® The SSDE
enacted Resolution No. 40 without complying witegé commitment®?

Bolivia’s dysfunctional institutions and extremdaies deprived the Claimants of
the effective means to defend their rights withie Bolivian legal system. As a

result of this breach of the Treaties, the Clairmaniffered substantial damage.

THE CLAIMANTS ARE ENTITLED TO FULL COMPENSATION

INTRODUCTION

In the Statement of Claim, the Claimants demoretraheir entitlement to
compensation in an amount of US$142.3 million foe hharm resulting from
Bolivia’'s breaches of the Treaties and internatiolzav in relation to the
Nationalization, the Spot Price Measure and theaCiép Price Measur&?®

Rurelec also proved its entitlement to US$661,585Bolivia’s breaches of the
Treaties and international law concerning the eppation of the Worthington

341

motors:”" Both amounts are inclusive of applicable pre-awaterest (calculated

as of 29 February 2012, as a temporary proxy ferdée of the Tribunal’s final

award).

Bolivia has made the extraordinary claim that Goacai’s fair market value was

842

“negative when the nationalization took place, and that tkimants

338

339

340

341

342

Agreement of the Strategic Alliance Between thevé&nment of Bolivia and the Electricity
Companies, 21 March 200Bxhibit C-119, Article 5.

Appeal by Guaracachi of Resolution SSDE No. 180@8, 3 April 2008Exhibit C-151, pp. 18-
20; Appeal by Guaracachi of Resolution SSDE No0.61Z008, 10 June 200&xhibit C-153,
pp. 15-18.

Statement of Claim, 1 22t seq
Statement of Claim, 1 254-259.
Econ One Report, | 15.
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164.

therefore suffered no cognizable loss from thenigkindeed, Bolivia’'s illogic

and faulty calculations suggest that the Claimahtaild have been grateful to the
Government for taking Guaracachi off their handsisTposition is based largely
on Econ One’s adoption of an artificially elevatidcount rate in its discounted
cash flow valuation of the company. Bolivia alsodeavors to escape its
obligation to compensate the Claimants by contenttat Guaracachi was in a
state of illiquidity at the time of the nationaliicn, such that any loss suffered by
the Claimants arose from events preceding the yieaaches. This argument,
which is not supported by Econ One, is untenablghm light of objective

indications of Guaracachi’s financial health analifa viability.

Bolivia also argues that the Claimants have notlentent to compensation in
relation to the Spot and Capacity Price Measures,td a lack of causation, and
that Rurelec has failed to prove the fair markeéti@af the Worthington motors

as of the date of valuation.

All of these positions are without merit. This sect supported by the rebuttal
report prepared by Dr. Manuel Abdala of Compasseter®*® explains in detail
why the Tribunal should reject Bolivia's facilelogical and extreme positions,

and should award full compensation as claimed.

GUIDING PRINCIPLES

The parties largely agree on the legal principfgdieable to the quantification of

damages. There remains a dispute as to the lawrmjogethe standard of

compensation payable by Bolivia, and as to the gppateness of restitution as a
remedy. These legal issues, together with Bolivistastement of the law on

causation and the burden of proof, are addresded be

343

SeeCompass Lexecon Rebuttal Report.
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1. Customary international law determines the standardof

compensation payable
Bolivia argues that the expropriation provisions tbe Treaties govern the
quantification of compensation to the Claimatifslt appears to accept as a
general matter that these texts are inapplicablersviexpropriation is unlawful,
and that general international law governs the ssssent of damages in such
circumstances. However, Bolivia contends that theremfailure to pay
compensation did not render its expropriation ofigoachi unlawfut*

The Claimants have already demonstrated that thipensation provisions of the
Treaties apply only to expropriations that areiedrout in accordance withll of
the conditions for legality, including the paymeifitappropriate compensatioft.
This position has been endorsed by numerous candsribunals?’ There is an
accepted distinction between the measure of comapiensrequired to render
expropriation lawful and reparation for the harmatthresults from unlawful

expropriation — an internationally wrongful State ke any othef*® The text of

344

345

346

347

348

Statement of Defense, | 18dseq

Ibid, T 199.Seesection Ill.A.1, above. Bolivia also considerstttiee debate on applicable law is
without practical impact, as both parties undert@oKair market valuation using the DCF
methodology: Statement of Defense, 1 175(a) aBd 19

Statement of Claim, { 228.

ADC Affiliate Limited and ADC & ADMC Management lfied v. Republic of Hungary
(ICSID Case No. ARB/03/16), Award, 2 October 208&hibit CL-38, 1 481;Compaiiia de
Aguas del Aconquija S.A. and Vivendi Universal 8.Mrgentine RepubljdICSID Case No.
ARB/97/3), Award, 20 August 2007Exhibit CL-45, 1 8.2.3;Siemens A.G. v. Argentine
Republic (ICSID Case No. ARB/02/8), Award, 6 February 20@&khibit CL-41, § 349;
Waguih Elie George Siag & Clorinda Vecchi v. ArakpBblic of Egypt(ICSID Case No.
ARB/05/15), Award, 1 June 200&xhibit CL-62,  540;Saipem S.p.A. v. People’'s Republic of
BangladesHICSID Case No. ARB/05/07), Award, 30 June 20Bghibit CL-169, § 201;Marion
and Reinhard Unglaube v. Republic of Costa RIGSID Case No. ARB/08/1 and ARB/09/20),
Award, 16 May 2012Exhibit CL-176, 1 306.Seealso Factory at Chorzow(Merits), PCIJ
Series A No 171928, Exhibit CL-2, p. 47; S. Ripinsky and K. Williams, “Damages in
International Investment Law” (2008 xhibit CL-180, pp. 83-84.

ADC Affiliate Limited and ADC & ADMC Management lfied v. Republic of Hungary
(ICSID Case No. ARB/03/16), Award, 2 October 20B&hibit CL-38, 1 481; M. Sornarajah,
International Law on Foreign Investmet® edition, 2010)Exhibit CL-172, pp. 414-415.
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the Treaties provides guidance only with respedh&former measure, not the

latter.

Although this distinction “may not make a signifittgpractical differencé®® in

every case, it can have an important impact orgttatification of damages. In
the case of unlawful expropriation, customary in&ional law imposes a broad
standard of compensation, including proximatelyseallosses incurred after the
expropriation and any increase in the value ofahset after the taking® The

illegality of expropriation “may also influence ahdiscretionary choices made
by arbitrators in the assessment of compensatiirMoreover, the interest rate
codified in the Treaties is relevant only with respto the compensation due for

lawfully expropriated property’?

2. Restitution is an inappropriate remedy

Bolivia contends that restitution is the only aable remedy under customary
international law if the expropriation of the Wartton motors is deemed

unlawful>*® This position is somewhat incongruous, given @sognition that

349

350

351

352

353

Waguih Elie George Siag & Clorinda Vecchi v. AralepBblic of Egypt(ICSID Case No.
ARB/05/15), Award, 1 June 200%xhibit CL-62, { 541. See also Marion and Reinhard
Unglaube v. Republic of Costa Riq#CSID Case No. ARB/08/1 and ARB/09/20), Award,
16 May 2012 Exhibit CL-176, { 307 (“treaty-based compensation will often jevthe same
result as compensation based on customary interztiaw”).

SeeAmoco International Finance Co v. Islamic Repuldifciran (Iran-US Claims Tribunal),
Partial Award, 14 July 198 Exhibit CL-6, § 196;Compafia de Aguas del Aconquija S.A. and
Vivendi Universal S.A. v. Argentine Republi@CSID Case No. ARB/97/3), Award,
20 August 2007 Exhibit CL-45, { 8.2.5;loannis Kardassopoulos and Ron Fuchs v. Georgia
(ICSID Case No. ARB/05/18 and ARB/07/15), Award, March 2010, Exhibit CL-65,

11 513-514;Siemens A.G. v. Argentine Repub{i€SID Case No. ARB/02/8), Award,
6 February 2007Exhibit CL-41, Y 352.Seealso Phillips Petroleum v. Irar(lran-US Claims
Tribunal), Award, 29 June 198Bxhibit RL-85, § 110.

Marion and Reinhard Unglaube v. Republic of CosiaaRICSID Case No. ARB/08/1 and
ARB/09/20), Award, 16 May 201Exhibit CL-176, 1 307.

Seesection VI.F, below.

Statement of Defense, | 6&Pseq
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restitution is impossible with respect to the remdar of the Claimants’

investments in Guaracachtt

Restitution is the primary remedy for internatidpalvrongful acts under
customary international la#> However, in practice restitution will be
appropriate only in very limited circumstances, iigs often unworkable or
inadequate to provide full reparatioi.As a result, restitution is “frequently not
in the best interests of claimants” and is rarelamed in investment treaty

arbitration®®’

Restitution of the Worthington motors would be ezi{i inappropriate in the
present case. Most importantly, the Claimants hmteaequested such a remedy,
having sought monetary compensation in accordamtteimternational law. As a
result, an order of restitution would be outside tscope of the Tribunal's
authority. Secondly, restitution would not providell reparation of the
Claimants’ loss as international law requires. Ti@ors have been in Bolivia's
possession since they were expropriated on 1 Ma9,2dnd are apparently “now
unusable” due to poor maintenariceOnly restoration of the motors to their pre-
seizure condition would enable restitution of thertscontemplated by

international law’® Finally, given that all of the Claimants’ busindsterests in

354
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Ibid, T 174(b). Bolivia suggests that the Claimantsehaecepted that they have no right to
restitution of their investment in Guaracachi. &ttf the Claimants have consistently explained
that while restitution is an available alternatiitas “neither possible nor practical”. Statemeht
Claim, § 227.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries” (2001xhibit CL-21, Articles 34, 35 and 3@ actory at
Chorzéw(Merits), PCIJ Series A No 1711928),Exhibit CL-2, p. 47.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries” (200Exhibit CL-21, Article 36, T 3 of commentary.

S. Ripinsky and K. Wiliams, “Damages in Inteioagl Investment Law” (2008),
Exhibit CL-180, p. 57.

Statement of Defense, Y 6&gesection VI.D, below.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries” (2001Exhibit CL-21, Article 35, § 4 of commentary.
Bolivia's allegation that the Worthington motors reein disrepair when taken (Statement of
Defense, § 624) is fals8eebelow, T 198. Bolivia makes no attempt to explahyw bothered to
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Bolivia have now been expropriated, they have namado use the motors should
they be returned. For this additional reason, carsgion is the most appropriate

remedy.

3. Burden and standard of proof of damages

Bolivia emphasizes that the Claimants bear the dwurdf proving economic
harm>® It cites theELSI case before the International Court of Justice thed
Biwater Gauffaward as examples of cases in which claimantsdfademeet this
burden®®* The Claimants accept that it is for them to prtwe damage that they
have suffered as a result of Bolivia’s wrongfulsZtf as they have done in the
Statement of Claim and further beld%.By the same token, Bolivia must prove

all facts underlying its defense to the Claimantaim for compensatioff?

While concentrating on the burden of proof, Bolisays nothing of the applicable
standard of progfa much more salient concept for present purpdsese, the
standard of proof is a “balance of probabilitid%, Which has been defined in the

context of compensation to mean that “it is enotmhthe judge to be able to

360

361

362
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364

365

expropriate the motors (and rejected requestsliéase them) if they were valueless, particularly
given that they fell outside the scope of the Nalization Decree: Statement of Claim, { 167.

Statement of Defense, § 183.
Ibid, 9 179-181.

SeeS.D. Myers v. CanaddJNCITRAL), Partial Award, 13 November 200B8xhibit CL-157,
19 316-317; Técnicas Medioambientales Tecmed, S.A. v. Mefi&@®ID Case No. ARB
(AF)/00/2), Award, 29 May 200FExhibit CL-28, 1 190.

SeeStatement of Claim, T 12 seqseesection VI.Cet seq below.

Técnicas Medioambientales Tecmed, S.A. v. Meg¥@8ID Case No. ARB (AF)/00/2), Award,
29 May 2003,Exhibit CL-28, T 190; S. Ripinsky and K. Williams, “Damages mernational
Investment Law” (2008):xhibit CL-180, p. 162.

loannis Kardassopoulos and Ron Fuchs v. Geordi@SID Case No. ARB/05/18 and
ARB/07/15), Award, 3 March 2010Exhibit CL-65, {1 229; Impregilo S.p.A. v. Argentine
Republic(ICSID Case No. ARB/07/17Award, 21 June 2011Exhibit CL-71, T 371. In the case
of future profits,seeCompafiia de Aguas del Aconquija S.A. and Vivendvadsal S.A. v.
Argentine Republi¢ICSID Case No. ARB/97/3), Award, 20 August 20&khibit CL-45,

1 8.3.10.
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admit with sufficient probability the existence aedtent of the damagé®®
Proving the amount of damages “is not thereforexarcise in certainty, as such,
but ... an exercise in ‘sufficient certainty*®’ As a result, a respondent State
cannot “invoke the burden of proof as to the amafntompensation for such
loss to the extent that it would compound the radpat’'s wrongs and unfairly

defeat the claimant’s claim for compensaticf.

173. Bolivia cites theBiwater Gauffaward to suggest that — as there — no damages
have been proven in the present case. The compassoapposite. IrBiwater
Gauff a majority of the Tribunal found that the Clairhaad grossly mismanaged
the expropriated concessionaire, City Water, sihett it was already unable to
maintain operations before the State intervefié@here was stark evidence that
the Claimant’'s equity was in fact devoid of valug the relevant date. In
particular, City Water had reported its sharehaddemquity to be worthless

(negative US$8 million) just before the concessimas terminated’® This was

366 Sapphire International Petroleums Ltd. v. Nationahnian Oil Co. (1963) 35 ILR 136,
Exhibit CL-152, p. 188.

367 Gemplus SA v. United Mexican Stai@g€SID Case No. ARB(AF)/04/3 & ARB(AF)/04/4),
Award, 16 June 201@Exhibit CL-67, 1 13.91 SeealsoCompafiia de Aguas del Aconquija S.A.
and Vivendi Universal S.A. v. Argentine Repulfi€SID Case No. ARB/97/3), Award,
20 August 2007 Exhibit CL-45, § 8.3.4; International Law Commission, “Draft Atés on
Responsibility of States for Internationally Wroanbf Acts, with commentaries” (2001),
Exhibit CL-21, Article 36, § 27 of commentary; UNIDROIT Prinaggl Of International
Commercial Contracts 2010, Article 7.4.3. Indeeitlis' well settled that the fact that damages
cannot be assessed with certainty is no reasortoneward damages when a loss has been
incurred”. Southern Pacific Properties (Middle East) LimitedArab Republic of EqypiCSID
Case No. ARB/84/3), Award, 20 May 199xhibit CL-155, § 215;Compafiia de Aguas del
Aconquija S.A. and Vivendi Universal S.A. v. ArgentRepublic (ICSID Case No.
ARB/97/3), Award, 20 August 200Exhibit CL-45, § 8.3.16.

368 Gemplus SA v. United Mexican Stai@€SID Case No. ARB(AF)/04/3 & ARB(AF)/04/4),
Award, 16 June 201Exhibit CL-67, ¥ 13.92.

369 Biwater Gauff (Tanzania) Limited v. United RepuldfcTanzaniaICSID Case No. ARB/05/22),
Award, 24 July 2008:xhibit CL-51, 1 789-792.

370 Ibid, 9 790.
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the primary basis for thBiwatertribunal’s conclusion that no economic harm had

been caused by the respondent State’s actions.

By contrast, Guaracachi was prospering when themaization took place. As
Dr. Abdala explaing’? Guaracachi yielded robust profits between 20052009,
ranging between US$6.7 and US$10 million. Theseltesvould have been
better still, had Bolivia not enacted the Spot ®@md Capacity Price Measures.
Although Guaracachi required loans to fund the CQe&qject, its balance sheet
was consistently positive and showed an increasequity book value of
US$42.4 million between 2005 and 2009 Guaracachi used some of its excess
cash flows to pay dividends between 2005 and 26U8Btill higher revenues were
expected from 2011 as the investment in combineflecynits began to yield
returns, with increased efficient capacity comimgliae in November 20187 In
short, Guaracachi bore no resemblance to the rarkighavater systems operator
in Biwater Gauff It was thriving until Bolivia seized the busingasd was set to
become still more successful in the years to corhes prospect was reflected in
the excellent credit ratings accorded to Guaracaictiie time by prominent rating

agencies, who never questioned Guaracachi's sofvamt prospecty’
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Ibid, 17 788-799.
Compass Lexecon Rebuttal Report, 7 18.

Ibid, 1 19. As Pacific Credit Ratings stated only welegfore the nationalization, “[Guaracachi’s]
leverage is acceptable, due to the capital increglated to higher profits over the last years, an
adequate dividend distribution policy and a clemaricing strategy.” Pacific Credit Rating,
“Empresa Eléctrica Guaracachi SA”, 31 March 20104,pquoted in Compass Lexecon Rebuttal
Report, 1 21. As explained in section VI.C.2 bel®alivia's allegation that Guaracachi suffered
from an insoluble cash crunch is unfounded, andtamporary liquidity issues could not have
affected the value of shareholder equity.

Ibid, T 19.

Earl Second WS, | 31; Lanza Second WS, 1 65gal@econd WS, 1 24(c); Blanco Third WS,
1 19; Compass Lexecon Rebuttal Report, 1 20. Ryr@earacachi’'s CCGT project was at least
90% complete, not 50% complete, as Bolivia incdlyeasserts in its Statement of Defense,
9 192(b).SeeLanza Second WS, 11 57-60; Blanco Third WS, fQampass Lexecon Rebuttal

Report, T 20.

Seebelow, 1 193. Bolivia’s invocation of tHel Sljudgment is equally inapposite. As the tribunal
in Lemire v Ukraineremarked, the passage that Bolivia cites contdiesI€J’s analysis of the
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4. Causation

Bolivia’'s position that the Claimants must proveusation, expressed in the
context of the Spot and Capacity Price Claimsnisontroversiaf’’ Article 31 of
the ILC Articles embodies the “notion of a sufficiecausal link which is not too
remote”, such that “the injury should be in conse=we of the wrongful act’®
Content was given to this standard by ltleenire v UkraineTribunal: “[p]roof of
causation requires that (A) cause, (B) effect, @@da logical link between the
two be established™ Contrary to Bolivia's emphasis on directné¥sthis link
may be direct or indirect, but not too rem&teExpressed conversely, there must
be “a sufficient causal link”, such that the breacks “the proximate cause of the

harm”.382

Causal links take varying formi& In the context of the Claimants’ claim for
breach of the “effective means” provision, it skibbe proven, on the balance of
probabilities, that a judgment would have been eeed in their favor, had

Bolivia’s judicial and administrative systems o#fdr the Claimants adequate

recourse®® For the other claims, the Claimants must estaligtt Bolivia’s
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382

383

384

alleged treaty violations, and is unrelated to pafeeconomic harm or causatiojoseph Charles
Lemire v. UkraingICSID Case No. ARB/06/18), Award, 28 March 20Exhibit CL-70, T 211.

Statement of Defense, 1Y 459-462 and 575-576.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries” (2001gxhibit CL-21, Article 31, T 10 of commentar§ee
generally Articles 31 and 36.

Joseph Charles Lemire v. Ukrain@gCSID Case No. ARB/06/18), Award, 28 March 2011,
Exhibit CL-70, 1 157.

Statement of Defense,  463.

Joseph Charles Lemire v. Ukrain@CSID Case No. ARB/06/18), Award, 28 March 2011,
Exhibit CL-70, 11 164 and 166.

S.D. Myers v. Canad@dJNCITRAL), Second Partial Award, 21 October 20&Xhibit CL-160,
1 140. Seealso Gemplus SA v. United Mexican Stat¢€SID Case No. ARB(AF)/04/3 &
ARB(AF)/04/4), Award, 16 June 201Bxhibit CL-67, 71 11.8.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries” (200Bxhibit CL-21, Article 31, T 10 of commentary.

Chevron Corporation and Texaco Petroleum Comparfyhe. Republic of EcuadgtJNCITRAL),
Partial Award on the Merits, 30 March 20IXxhibit CL-66, § 374;White Industries Australia
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measures caused a reduction in the value of Gudrata As will be
demonstrated below, the Claimants have satisfiedetmequirements for each of

their claims®®®

THE FAIR MARKET VALUE OF GUARACACHI WAS SUBSTANTIAL WHEN
EXPROPRIATED

1. The competing Discounted Cash Flow models

Econ One, like Compass Lexecon, has advanced aniciél to estimate the fair
market value of Guaracachi at the time of the Nwtigation Measurd’
Although Econ One arrives at an enterprise valueGoaracachii¢, before the
subtraction of debt) that is approximately oneetttine figure that Dr. Abdala’s
valuation yields® the experts’ respective DCF models are functignatry
similar. The gap between the experts’ assessmeanltargely caused by their
divergence on two key elements: the discount rat the projected level of
future regulated income. As will be discussed bel&tEcon One has adopted an
unreasonably high WACC and wrongly assumed that ppoes and capacity
payments would have been unusually low in the yeansediately following the

expropriation. These two errors account for apprnately 95% of the gap

385

386

387
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389

Limited v. The Republic of INnd@NCITRAL), Final Award, 30 November 201Exhibit CL-73,
19 14.3.1-14.3.4.

S.D. Myers v. Canad@JUNCITRAL), Second Partial Award, 21 October 20&xhibit CL-160,
1 140.

Seesections VI.C,VI.D and VI.E, below.

Econ One Report, 1 8. Given that the DCF modeéserved for assets that are going concerns
with a track record of profitability (The World BrrGGroup, “Legal Framework for the Treatment
of Foreign Investment Guidelines on the TreatmdnEareign Direct Investment, Volume II;
Guidelines”, (1992),Exhibit CL-14, Chapter IV, p. 42, 1 6(i)), Econ One’'s use ofsthi
methodology constitutes an endorsement of the G@laish position that Guaracachi was
financially viable, both at the date of nationaliaa and in the future.

Compass Lexecon Rebuttal Report, 1 4.
Seesections VI.C.1.a and VI.C.1.b , below.
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between the experts, and transform Guaracachi éperp from the profitable

business that it was into a derefitt.

a. Discount rate

As explained in the Statement of Claim, Dr. Abdaées discounted future cash
flows at Guaracachi’'s weighted average cost of tahgWACC), carefully
constructed according to orthodox corporate finampractices® Bolivia's
primary position (advanced without the support obi: One) is that the WACC is
an “unrealistic” discount rate, which ignores soofighe risks likely to be taken
into account by transacting part@é.It argues that the “normal practice” is to
employ a discount rate higher than the WACC to antdor this alleged
deficiency®®*

This is unconvincing. The WACC is designed to refflhe very risks that a
willing buyer would face upon its acquisition ofethClaimants’ interest in
Guaracach?™ Although the WACC may not capture the totalitythé asset’s
risks when there is a likelihood of a cash flow réhge, there is no such
bankruptcy risk for Guaracacfi It is the “best estimate for a discount rate in
this case™®® Bolivia's position is also at odds with investméav practice, as
tribunals routinely apply the WACC without adjugfiit upwards for phantom
risks3%’ Bolivia’s own expert appears to concur, applyingMACC (albeit

miscalculated) in his DCF model as “an appropriiseount rate®*®
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Compass Lexecon Rebuttal Report, T 10.
Statement of Claim, T 252.

Statement of Defense, section 2.4.4.6, p. 82.

Ibid, 7 264.

Compass Lexecon First Report, 11 93-94 and 147.
Compass Lexecon Rebuttal Report, 1 58.

Ibid, 1 103.

See e.g.,ADC Affiliate Limited and ADC & ADMC Management lied v. The Republic of
Hungary (ICSID Case No. ARB/03/16), Award, 2 October 208&hibit CL-38, Y 510 and
514; Sempra Energy International v. Argentine Repulli@SID Case No. ARB/02/16), Award,
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As a second line of defense, Bolivia and its expéificially boost Guaracachi’'s
WACC (and decrease the compensation allegedly paydbcon One employs a
remarkably impressionistic approach to arrive atshockingly high figure.
Whereas Dr. Abdala proposes a discount rate of3%9.6ased on Guaracachi’'s
WACC as of 1 May 2018 Econ One arrives at a WACC of 19.858%Econ
One’s inflated discount rate accounts for 78.5%hef difference in the experts’

valuations'®*

Econ Ong%?

This divergence is mainly caused by two key ercmsimitted by

(@) Econ One adds a “size premiuf¥ of 6.28% to Guaracachi’'s cost of
equity, despite the illogic of such an additiontie valuation of Latin
American generating companies. Guaracachi’s sizeirwits market and

low default risk also render a size premium inappiede?**

(b) Econ One multiplies the agreed country-risk premhy..5, ostensibly to

reflect the ratio between the volatility of Bolimiashare prices and

398

399

400

401

402

403

404

28 September 2007Exhibit CL-46, 1 416 and 430-431Alpha Projektholding GmbH v.
Ukraine (ICSID Case No ARB/07/16), Award, 8 November 20E&hibit CL-68, 1 482-483,;
EDF International S.A., SAUR International S.A. drebn Participaciones Argentinas S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/23), Award, 11 June 20&ghibit CL-141, 1242

et seq Further, Bolivia’s citation of case-law and conmtagy in which compensation is reduced
to account for investment risk is misplacegdgStatement of Defense, 1 266-269). As Ripinsky
and Williams note in a passage following that whilkited by Bolivia, one means of accounting
for such risk is factoring it into the discounteah the DCF analysis, as the Claimants have done.
S. Ripinsky and K. Williams, “Damages in Internaidd Investment Law” (2008Exhibit RL-75,

pp. 337-338.

Econ One Report, {1 50-51.

Compass Lexecon First Report,  94; Compass bexBebuttal Report,  55.
Econ One Report,  86.

Compass Lexecon Rebuttal Report, 1 7.

In addition to these two key discrepancies, Dod&la also contests Econ One’s calculation of the
risk-free rate, market risk premium, beta coeffitiand industry debt/equity ratio, and optimal
capital structure. Compass Lexecon Rebuttal Refir80-102.

The size premium is a factor added to the cosopifity, intended to reflect the fact that small
firms in certain circumstances are subject to &lthtl risks and yield higher risk-adjusted returns.
Compass Lexecon Rebuttal Report, 1 60.

Compass Lexecon Rebuttal Report, 1 60-67.
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bonds?®® Applying such a multiplier is directly contrary tehe
recommendation of Professor Damodaran (upon whoom Exme purports
to rely)*°° Because the multiplier is inappropriate in longvtezaluations,
it is practically unknown in investment treaty araiion’®” As a result of
this error, Econ One posits a country-risk premiamost double
Professor Damodaran’s figut® The implausibility of Econ One'’s
bloated country-risk premium is confirmed by Badi\a recent issuance of
sovereign debt, which carried an implicit countigkmpremium of just 309
basis pointsi(e. 3.09%), more than 700 basis points lower thanvizos

assumptiort®®

The result of these two improper elements is aodist rate of nearly 20%,
massively reducing Econ One’s estimate of firm galand facilitating the
spurious conclusion that Guaracachi’'s equity waansped by debt and therefore

worthless°

Dr. Abdala has employed the traditional CAPM methllody to arrive at a
discount rate that it is commensurate with the srapplied in several Latin

American investment treaty awartld. The reasonableness of Dr. Abdala’s
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409

410
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Econ One Report, { 74.
Compass Lexecon Rebuttal Report, 14730

Tribunals typically accept the unadjusted counisit premium as part of the discount reiee
e.g, Joseph Charles Lemire v. Ukraif,CSID Case No. ARB/06/18), Award, 28 March 2011,
Exhibit CL-70, 11 282 and 285.

Compass Lexecon Rebuttal Report, 1 73. Compasa Boe Report, I 74.
Compass Lexecon Rebuttal Report, 1 74.

At the same time, Bolivia insists that the elietty sector is subject to low profitability and
therefore low returns. Statement of Defense, { IBSis proposition, while incorrect, is
inconsistent with a discount rate of nearly 20%joltsuggests expectations of very substantial
annual returns. Shannon Pratawyer’'s Business Valuation Handbo(#002),Exhibit CL-159,

p. 118 (“The discount rate is the expectatdl rate of returnthe investor requires to commit funds
to the particular investment”) (emphasis in originH the country-risk premium for Bolivia were
as Econ One assumes, there would have been ndepmxastment in power generation in the
country.

See e.g., Siemens A.G. v. The Argentine Repul§lieSID Case No. ARB/02/8), Award,
6 February 2007Exhibit CL-41, 1 382 (discount rate of 13% was applidéyron Corporation
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calculations is confirmed by the fact that hisrastie of country risk is almost 400
basis pointsiigherthan the premium implicit in Bolivia's recent boisguancé™?

If he had adopted a premium consistent with thesergign bonds, the WACC
would have dropped to 8.95%, and damages would imaveased to US$103.9

million.

b. Revenue projections

Econ One’s second critical error is the underegdtonaof future counterfactual
spot prices and capacity payments. Here, Econ @lies ralmost exclusively on
evidence from fact witness Mr. Paz, who is not adependent expert, but a

current employee of the Bolivian Governmétit.

As explained in the Statement of Clalffi,Dr. Abdala projected Guaracachi's
future revenues from spot prices and capacity paysnwith the assistance of an
independent specialized engineering firm, METwhich carried out dispatch
simulations for the period from May 2010 to DecemP@18 using the software
employed by the CNDC. Dr. Abdala then adjusted MEZD18 figures using the
US PPI to calculate spot prices in the but-for acenbetween 2019 and 2038. To
determine future capacity payment revenues, Dr.afdbdised the results of

MEC'’s dispatch runs along with the regulated cayamiice of Guaracachi’s units

412

413

414

415

v. Argentine RepublilCSID Case No. ARB/01/3), Award, 22 May 20@&Xkhibit CL-42, 1 411
and 413 (discount rate of 12.6% was appli&bdmpra Energy International v. Argentine Republic
(ICSID Case No. ARB/02/16), Award, 28 SeptemberZ@xhibit CL-46, 11 430-431 (discount
rates of 13.77% and 14.12% were appligf)F International S.A., SAUR International S.Adan
Leon Participaciones Argentinas S.A. v. Argentinepudlic (ICSID Case No. ARB/03/23),
Award, 11 June 201Exhibit CL-141, § 1277 (discount rate of 11.34% was applied).

Compass Lexecon Rebuttal Report, 1 74.
Paz First WS, 11 11 and 94-133.
Statement of Claim, { 252.

As explained in the Claimants’ letter to the Tl of 12 December 2012, MEC withdrew from
its role of providing technical support to Compasxecon, after Bolivia pressured the Inter-
American Development Bank to exclude MEC from dartagional projects. On the advice of
Compass Lexecon, the Claimants engaged Estudio$nfdeestructura Edl), a Uruguayan
engineering firm with access to MEC's dispatch datian, to undertake the dispatch runs. Dr.
Abdala “continued to make the judgment calls ratatio the assumptions used as input into [MEC
and EdI's] dispatch simulation analysi€eeCompass Lexecon Rebuttal Report, I 107.
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(assuming the Capacity Price Measure would renmapidce), and again used the

US PPI to extrapolate post-December 2018 revemaarss.

Econ One accepts the software and methodology eeghlloy MEC, and Mr. Paz
constructed Bolivia’'s competing dispatch simulasiamsing precisely the same
tools. Econ One contends primarily that MEC imprtypemployed data that was
either out of date or unavailable at the time & tationalization, and Mr. Paz
consequently used different (and more pessimigéti?*® However, MEC only

used information that would have been availabla walling buyer or seller as of
the date of nationalization, except where the imfmiion was either inaccurate or
misleading. Each of Mr. Paz’s specific complaimtshis regard is thus without

foundation:

(@) Mr. Paz insists that the May 2010-April 2014 SDDRatbase should have
been used, because it was published closer toatieeofl valuation than the
November 2009-October 2013 SDDP database upon witieh drew*!’
But the former SDDP database was incomplete andftre inferior*'® In

any event, the impact of Mr. Paz’s suggestion isaterial**®

(b) Mr. Paz contends that MEC should not have usecCtt®C’'s December
2010 ‘plan optimo de expansion2q10 POB in relation to future
generation capacity, because it was published #itevaluation daté&®
But the CNDC document reflects information that Vdolnave been

available to the market in May 2010, and has praweme accurate than
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418

419

420

Paz First WS, 11 94-112.

Ibid, 11 96-97.

Compass Lexecon Rebuttal Report, § 110.
Ibid, 7 111.

Paz First WS, 1 101.
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other contemporaneous projections; it was therefdrelly appropriate to

incorporate it into the MEC model, with certain astiments$?*

(c) Mr. Paz objects to the inclusion of the Karachiparfpant in the dispatch
runs, because Guaracachi requested permissiokedt taffline before the
nationalizatiorf?> But Bolivia never granted the decommissioning
request® and the Karachipampa Plant continues to operatgytand for
the foreseeable futufé? There is therefore no basis to exclude it from the

analysis'®

(d) Mr. Paz criticizes MEC for using the 2011-2022 Skng-Term
Electricity Scheduling, published in July 201°2° In fact, the MEC
actually used the 2010 PO’ for the same reasons mentioned abg¥e.

Econ One’s two complaints with respect to the Chnts’ analysis of ‘but-for’
capacity payment revenues are equally unavailicgnEDne first complains that
some of Guaracachi’s older units would have beemptetely displaced by newer
generators, and would no longer have attracted citgpgayment$?® But
Compass Lexecon demonstrates that Guaracachi's woitld have continued to
be employed and to receive capacity payments, enligiht of demand growth

projected at up to 12% per yéaf.Secondly, Econ One notes that Dr. Abdala’s

421

422

423

424

425

426

427

428

429

430

Compass Lexecon Rebuttal Report, 1 112-116.

Paz First WS, 1 58&t seq

Andrade Second WS, 11 41, 45-46; Earl Second23; Lanza Second WS, { 70.
Paz First WS, 1 58; Earl Second WS, 1 21.

Compass Lexecon Rebuttal Report, 17 117-119.

Paz First WS, 1 100.

The reference to the 2011-2022 SIN Long-Term &ty Scheduling in Appendix C of the First
Compass Lexecon Report was a typographical erramnpgass Lexecon Rebuttal Report,
19 121-122.

Seeabove, T 185(b).
Econ One Report, { 23.
Compass Lexecon Rebuttal Report, fn 138 and 991Y6.
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projection of future turbine prices, a key elemanthe calculation of capacity
payments, outstrips general inflation measures ssde US PPF! Dr. Abdala
explains that his estimate of turbine prices isedaspon the specialized Turbine
US PPI index, which is by definition more approf®ithan the general US PBf.

Each of the unfounded critiques outlined above deBdon One to reduce its
projections of Guaracachi’s future cash flowsslunsurprising that the resulting
meager revenues, once reduced to present valueaatifcially boosted discount
rate, shrink to less than the company’s debt. Thanipulation of figures is
transparent, and should not distract the Tribunainfthe substantial value that

Guaracachi actually represented when it was exjaimok.

C. Dr. Abdala’s revised assessment of Guaracachi's faiarket
value

Having made minor corrections on the basis of E€ame’s observations
concerning carbon credit revenues, administrativstsc and taxatioft:> Dr.
Abdala calculates the counterfactual equity valué Guaracachi at
US$155.1 million as of 1 May 2010, of which the i@lants’ equity value is
US$77.5 million?** Unlike Econ One’s analysis, Dr. Abdala’s valuattmas been
tested and confirmed as reasonable against the wditained using the market
multiple comparables valuation methd.Using this alternative methodology,

Dr. Abdala arrives at a comparable equity value W8$$143 million?*®
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Econ One Report, 11 27-28.

Compass Lexecon Rebuttal Report, 1 123-125.
Ibid, 11 138-142.

Compass Lexecon Rebuttal Report, 1 142.

Compass Lexecon First Report, 1 103-105. Dr.afbtas refuted each of Econ One’s criticisms
of the market multiple comparables method (preskerite Econ One Report, 1Y 89-98) in a
dedicated section in his report. Compass Lexecduftd Report, 1 30-52.

Compass Lexecon Rebuttal Report, 1 51.
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Guaracachi’s 2009 book value of US$133.7 milliosoatonfirms the reliability

of Dr. Abdala’s valuatiort®’

2. The Claimants have established economic harm

As discussed abové® Bolivia has alleged that the Claimants failed tove
economic harm resulting from the nationalization Gdiaracachi, because the
company was already worthless when seized by tkergment*® It argues that
the “economic context” at the time of the natiomation was extremely po&f°
allegedly undermining Dr. Abdala’s positive assemsmof Guaracachi’'s fair
market value. But Bolivia’s description of the eoaric context is distorted:

Guaracachi’s prospects were excellent when themalization took place.

For example, Bolivia argues that the Bolivian efedly market is subject to “low
profitability.”*** The only support for Bolivia’s position in thisgard is a skeletal
overview of the Bolivian electricity market preseditin the Econ One repdft
But this analysis was offered as a critigue of Bbdala’s use of the market
multiple comparables approach, and bears no raldatooverall profitability of

the sectof*3

Contrary to Bolivia's allegations, Guaracachi wast m an “illiquid state.***

Guaracachi simply had limited free cash as of thte @f the nationalization,
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Ibid, T 27.

Seeabove, {1 173-174.
Statement of Defense, 1 184.
Ibid, section 2.4.2, p. 55.

Ibid, 1 189. As noted above, this contention is incgirsi with Econ One’s adoption of a discount
rate of nearly 20%, a figure that would normallfleet very high profitability.

Ibid, 1 189.
Econ One Report, 1 94.

Statement of Defense, T 191(a). Bolivia’s relafidgation that Guaracachi had failed to pay its
gas supplier YPFB due to its illiquidity is als@oturate: Guaracachi continued to make payments
to its suppliers. Aliaga Second WS, 1 50-52; Béambird WS, § 21. Further, an alleged US$33
million loss in the sale of Guaracachi in 2003 hadearing on Guaracachi’s financial situation at
the date of the nationalization, seven years [g&gStatement of Defense,  188).
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primarily due to its large-scale investment in @EGT project*® This state of
affairs was clearly temporary, as Guaracachi'sidify was set to improve as
soon as it received revenues from the CCGT prdpech November 2010, as
well as the anticipated €3.3 million (approximat&l$$5 million) carbon credit
pre-payment?® The situation was also being addressed by the hzams that
Guaracachi was in the process of obtaining atithe of the nationalization, as a

matter of cautiod*’

Bolivia's allegations of illiquidity are particullyr disturbing given that Bolivia
itself undermined Guaracachi’'s cash position by aten deliberate conduct.
Indeed, the delays to the CCGT project were indargrt due to Bolivia’s failure

to provide necessary governmental authorizatiors laenses*®

Bolivia also
prevented Guaracachi from obtaining the aforemaptiocarbon credit pre-
payment by delaying th@ro forma approvals required for its relea¥®.In
addition, Guaracachi's cash flows were markedly uced by Bolivia's
introduction of the Spot and Capacity Price Measuas well as by Guaracachi’'s
funding of both the San Matias rural electrifioatiproject and the dignity tariff

program, obligations that Guaracachi assumed atiBa request™

Independent indicators abound confirming Guaraéacbbust financial structure

451

at the time of the nationalization. As explainea\a)”" Guaracachi had strong

margins and profitability, as reflected in its fintdal statements, which were
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450

451

Blanco Third WS,  17; Earl Second WS, { 23; Cassgd_execon Rebuttal Report, T 24.

Earl Second WS, 11 23 and 31; Blanco Third W$9.fSeealso Compass Lexecon Rebuttal
Report, 1 24.

It appeared at the time of the nationalizatioat tthe CAF was willing to approve the required
adjustment to Guaracachi’'s loan conditions. Blaidiard WS, { 20; Earl Second WS, { 30.
Contrary to Bolivia’s contention, it was not neaagsfor Guaracachi to obtain “emergency” loans
from Corani and Valle Hormoso (Statement of Defeffs&91(b)). Guaracachi was able to obtain
commercial bank loans at that time. Lanza Second Y\68.

Lanza Second WS, 11 41-56.

Aliaga Second WS, 1 44; Earl Second WS, 11 26-28.

Blanco Third WS, 1 18; Earl Second WS, { 2dealso Aliaga Second WS, {1 27 and 44.
Seeabove, 1 174.

87



194.

approved — without any reservations or warningsy—Quaracachi’'s external

auditors?>?

Guaracachi also continued to obtain financing ompetitive terms
throughout 2009 and 201® Further, despite Bolivia’s allegations of
Guaracachi’s unreasonable debt levVls;redit rating agencies had affirmed its
reasonable debt burden by issuing strong ratingsGwaracachi immediately
before and after the nationalizatibi.For example, when providing Guaracachi
with an “AA” rating in March 2010, Pacific Credit dngs noted the
appropriateness of Guaracachi’s debt levels ariimgp the CCGT project?® It

is based upon just such evidence that the tribimeEDF recently rejected
Argentina’s argument that the disputed business madequity value at the

relevant time'®’

ThelLemiretribunal pointed to similar information in concluadi
that causation had been established, in that taen@hts’ “damages, its loss of
business, can in no way be due to the situatiowhith [the Claimants] found

[themselves] immediately prior to the violationtbé BIT.”®

In the light of these considerations, contrary wiBa’s contentior'>®

there is
nothing unusual in the increase in value of then@ats’ investment between

2006 and 2010 as posited by Dr. Abdala. In ordesréate the impression of an

452

453

454

455

456

457

458

459

Blanco Third WS, T 22(c); Lanza Second WS, | 74.
Blanco Third WS, 1 22(a); Earl Second WS, { 22.
Statement of Defense, 1 191(b).

Compass Lexecon Rebuttal Report, 1 21-24; Blamia WS, 1 22(b); Earl Second WS, 1 22.
Indeed, Guaracachi’s debt levels were reasonaltdecB Third WS, 1 4-9.

Pacific Credit Rating, “Empresa Eléctrica GuachtaSA”, 31 March 2010, p. 4, quoted in
Compass Lexecon Rebuttal Report, T 21.

EDF International S.A., SAUR International S.A. dmebn Participaciones Argentinas S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/23), Award, 11 June 20ERhibit CL-141, 11
1192-1193. Similarly, the Iran-US Claims Tribunaluhd the positive value in the relevant
business’ financial statements persuasive in liegessertions that an expropriated business was
insolvent when expropriatedraith Lita Khosrowshahi, Susanne P. Khosrowshall athers v.
The Government of the Islamic Republic of Iran, Wheistry of Industries and Mines, The Alborz
Investment Corporation and other8USCT Case No. 178 (558-178-2)), Final Award,
30 June 1994 xhibit CL-156, 11 41-47.

Joseph Charles Lemire v. Ukrain@gCSID Case No. ARB/06/18), Award, 28 March 2011,
Exhibit CL-70, 1 211.

Statement of Defense,  187.
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exaggerated 2010 valuation, Bolivia suggests thiatincrease was 363%% This
figure is distorted, as it accounts for debt in ithigal 2006 value, but excludes it
from the 2010 value — comparing “apples and ordhgesl increasing the
apparent gap between them. As is obvious from Dhdata’s reports,
Guaracachi’'s May 201equity value would have been US$77.5 million in the
absence of Treaty breaches, not US$127.2 miffib®olivia also miscalculates
the increase in equityalue over the initial investment, inexplicablyiaimg at a
figure of 231%'% rather than the arithmetically correct 131%. laitidn, while
Rurelec purchased its interest in Guaracachi fo$3%Snillion, the assets that it
acquired were recognized to be more valuable sbereafter. According to an
independent valuator at the time, Rurelec’s equiigke was in fact worth
approximately US$61.88 million in 2038° On this basis, Rurelec’s investment
grew in value by approximately US$15.62 million,oab 25%, over four years,
rather modest given the significant additional stweents made by Guaracachi

over that period.

RURELEC IS ENTITLED TO FULL COMPENSATION FOR THE WORTHINGTON
MOTORS

Rurelec sought compensation for the expropriatibthe Worthington motors,
ARJ-4 and ARJ-7, which were nationalized along v@ilnaracachi’'s other assets,
despite being excluded from the Nationalization i@et®* Bolivia contests this
claim, alleging that Rurelec has failed to estdbtise price that a willing buyer
would have paid for the motors as of 1 May 26%0n particular, Bolivia claims
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Ibid, ¥ 187.
Compass Lexecon Rebuttal Report, I 175.
Statement of Defense, 1 187.

Rurelec PLC Annual Report 2006, 8 May 208xhibit C-113, pp. 56 and 69. Rurelec’s stake
was assessed at 50.001% of Guaracachi’'s value 924,000 (approximately US$123,759,292
using the average 2006 USD-GBP exchange rate 66.5

Statement of Claim, 1 2%t seq
Statement of Defense, § 617.
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that the 2004 acquisition cost of the motors amdptice of a comparable sale in

2006 do not establish the motors’ value at theatin date'®®

As discussed abov&’ Rurelec’s proof of economic harm is to the staddafra
balance of probabilities. By establishing the ast@in cost of the motors as
US$550,000 in 2004% and by presenting evidence of a comparable sale in
2006%° Rurelec has provided salient evidence of the fiebealue of the motors

at the date of valuation. The burden of proof haw shifted to Bolivia with
respect to its allegation that these figures doreflect the 2010 value of the

motors.

In evaluating Rurelec’s evidence, it should be ltedathat Bolivia’s unlawful
expropriation of the motors has deprived Rureleaaaess both to the motors and
to documentation relevant to its valuation. In ifegl back upon an alleged
shortcoming of evidence, Bolivia seeks to “invoke burden of proof as to the
amount of compensation for such loss to the extsat it would compound the
respondent’s wrongs and unfairly defeat the clatfsanclaim for

compensation*’®

Bolivia has attempted to discharge its burden obpby contending that the 2004

acquisition price fails to account for both depation and the poor condition of

71

the motors’’* Bolivia’s arguments fall short on both groundssEidepreciation
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Ibid, 19 619-622.
Seeabove, { 172.

Aliaga Second WS, { 8; Earl Second WS, 1 19; &gent for the Sale and Purchase of Empresa
para Sistemas Aislados ESA S.A. between GuaracautiRurelec Limited, 8 October 2004,
Exhibit C-103; Amendment to the Agreement for the Sale and Rasehof Empresa para
Sistemas Aislados ESA S.A. between Guaracachi amelé PLC, 28 February 200Bxhibit C-

109 Receipts of Transfer of Funds from Rurelec to @oachi, 13 October 2004 and 4 March
2005,Exhibit C-104.

Purchase Agreement relating to Two Worthington tdv® with Associated Equipment,
24 November 200&xhibit C-124; Earl Second WS, 1 19; Aliaga Second WS, { 21.

Gemplus SA v. United Mexican Staf¢€SID Case No. ARB(AF)/04/3 & ARB(AF)/04/4),
Award, 16 June 201Exhibit CL-67, § 13.92.

Statement of Defense,  619.
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is an accounting concept that is applied in ordealibcate the cost of an asset
over time in a company’s financial statementsalt ho impact whatsoever on the
market value of the asset and is thus irrelevanprfesent purposes. Secondly, the
Worthington motors were not in a “state of abandenthdue to their outdoor
location?’? Only certain parts of the motors that were duraisee stored outside,
as they were while they were in operatf6hit is unsurprising that these motors,
which were decommissioned for nearly nine yeargiired maintenance and that
certain parts had to be (inexpensively) repldfédn any case, Energais had in
fact carried out maintenance work on the motorsieethe nationalization, in line
with the recommendations made in the October 20@8nonandum to which
Bolivia refers?’® Further, the best evidence that ARJ-4 and ARJ-i&\ire fact
valuable and in condition to be used is Boliviadsmtinued refusal to return them

to Rurelec, despite several requests having beele toahis effect’®

Bolivia has also criticized Rurelec’s reliance e tomparable sale of the ARJ-5
and ARJ-6 units in 2006, claiming that the salegincluded additional items
(taxes and transport charges) and that the saleadithke placé’’ Both of these
claims are without merit: no such taxes or chamgege incurred by Guaracachi
during the sale, which did indeed occur in 28668Moreover, ARJ-5 and ARJ-6

were the only units sold in that transact{én.
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Ibid, 7 624.

Aliaga Second WS, 1 16.

Ibid, 717.

Ibid, 1 17.SeeStatement of Defense, T 625.

Seeseveral requests made by Energais on 27 August, Zll&eptember 2010, 29 November
2010, 24 February 2011, 25 April 2011, 22 June 2B1August 2011, 25 October 2011 and
29 November 2011. Correspondence between Energdisaaracachi, concerning the return of
the Worthington engines owned by Energais, 2010:2B8%hibit C-169; Letter from Freshfields
to Procurador General del Estado, 25 October 2Bkhibit C-199; Letter from Freshfields to
Procurador General del Estado, 29 November 2B#hipit C-201.

Statement of Defense, Y 621-622.

Aliaga Second WS, 1 21(a) and (c). Indeed, ttaeduracy of Bolivia’s allegation that the
Worthington motors were unlikely to be sold (on Hasis of a comment in a 2005 memorandum)
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GAl AND RURELEC ARE ENTITLED TO FULL COMPENSATION FOR PRE-
NATIONALIZATION L OSSES

1. Spot Price Measure

The Claimants have requested discrete damagesadentivto the reduction in
Guaracachi’s profits that was caused by Boliviaadification of the spot price
formation mechanism through the Spot Price Mea¥irBolivia contends that
this claim suffers from a lack of causation and“éxaggerated®*®! These

arguments are unconvincing.

As a preliminary point, Bolivia alleges that theaibhants have adopted an
inconsistent position on the legality of the Spat® Measure, applying it in the
‘but-for’ scenario for Guaracachi's fair market wation and simultaneously
seeking separate compensation for a breach of teatids caused by that
measuré® Bolivia is confused. As Dr. Abdala clearly explaihin his first
report, his valuation of Guaracachi was carriedayuthe basis of thestatus quo
present at the time of nationalizatioli™ This valuation thus projects revenues
assuming that the Spot and Capacity Price Measeanesin permanently in place,
resulting in a substantially lower equity vaftié.Losses arising from those
measures were then calculas&parately and naturally only once. This presents
no “contradiction”® Rather, it isolates the impact of each wrongfut ac
(nationalization, Spot Price Measure, and Capdeiige Measure) and eliminates

any possibility of double-counting.
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is borne out by the fact that ARJ-5 and ARJ-6 vemid the next yearSgeStatement of Defense,
1 623).

Aliaga Second WS, 1 21(b).
Statement of Claim, T 2&t seq
Statement of Defense, 1 456-484.

Ibid, 1 473-474. This argument is also made with spe the Capacity Price Measure.
Statement of Defense, 1 587.

Compass Lexecon First Report, T 65.
Ibid, 7 65, fn 49.
SeeStatement of Defense, {1 473-474.
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With respect to causation, Bolivia first arguest ttiee Claimants have failed to
prove a “direct” causal connection between the Spate Measure and the
Claimants’ economic harf® It then alleges that the Spot Price Measure could
not have caused any reduction in the Claimantsenmaes, because spot prices

were already impermissibly in excess of the stabiirate'®’

The direct relationship between the Spot Price Measand a reduction of
Guaracachi’s net revenues is plain. On 29 Augufi82®Resolution SSDE No.
283/3008 excluded all liquid fuel units from the ospprice formation
mechanisnf® Given that the cost of the marginal generating was used to
determine the hourly spot price, the exclusionh&f generators with the highest
marginal costs necessarily resulted in an immedexdaction of that pricé®® The
spot price of electricity formed the primary drivafr Guaracachi’s revenues. The
causal link between the Spot Price Measure andeitiaction in the Claimants’

revenues could hardly be more evident.

Econ One’s related position that Dr. Abdala’s eation of Guaracachi’s lost spot
price revenues was simply “theoretical” (becauseemaes from spot prices in
excess of a regulatory ceiling would not be paituihto the generator, but to the
Stabilization Fund) is unconvincifd® Although Guaracachi was obliged in
circumstances of high spot prices to deposit a gntagm of its revenues in the
Stabilization Fund, such revenues were recordedGaaracachi’'s accounts

receivable that were accessible (with interest) rwispot prices decreasé&d.
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Ibid, 1 463.

Ibid, 111 464-470; Econ One Report, 1Y 123-125.
Statement of Claim,  96.

Compass Lexecon First Report, § 107.

Econ One Report, § 121.

Compass Lexecon Rebuttal Report,  135. Thesdsfaopuld not be accumulated indefinitely.
Compass Lexecon Rebuttal Report,  136. Compare Boe Report, § 125.
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Regardless of when spot prices decreased (ande@quies were projected for

the 2010-2018 peridd), those revenues remained owing to Guaracachi.

On the question of compensation, Bolivia offers aternative method of
calculating the spot price revenues that would Hzeen paid to Guaracachi, had
the Spot Price Measure not been implemented. khgtesimulating dispatch runs
as Dr. Abdala has done, Econ One prefers to relyresMay 2010 data contained
in a 2012 CNDC study to estimate the September -2G8 2010 spot price
revenued?® Econ One then eschews the standard ‘but-for’ sitrad of future
spot prices carried out by Dr. Abdala for its cédtion of revenues for the
May 2010-2016 period. Instead, Econ One calculdtedifference between the
experts’ estimates of pre-nationalization spotrievenues and multiplies
Dr. Abdala’s May 2010-2016 estimate by this figute, produce its own

estimate*®*

There are two key problems with this method. Fitts¢, CNDC study on which
Econ One bases its analysis produces a much |lesgaée estimate that the
dispatch simulations carried out by MEC. This iswgipally because the CNDC
study did not use actual dispatch conditions adftssSeptember 2008-May 2010
period, as MEC did, but rather simulated conditi@txording to mid-2008
estimate$” Secondly, Econ One’s failure to use a ‘but-fospgitch simulation
to calculate post-nationalization spot-price rexemihas the effect that demand

growth and capacity additions are excluded frontéisulations'®®

This effect is
exacerbated by the fact that Econ One’s multiplederived only from pre-
nationalization data. Both of these elements comMlim result in a serious

underestimation of the Claimants’ damages.
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Compass Lexecon Rebuttal Report, § 137.
Econ One Report, 11 112-116.

Ibid, T 117.

Compass Lexecon Rebuttal Report, 1 154-157.
Ibid, 1 160.
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The Claimants’ revised figure for damages due &3bot Price Measure, which
takes into account Dr. Abdala’s corrected tax assest, is US$5.1 million as of
29 February 2012

2. Capacity Price Measure

In the Statement of Claim, the Claimants demoresrdahat capacity payments
received by Guaracachi were reduced by 17% becalishe Capacity Price
Measure, and sought compensation for the resultedyction in free cash
flows.**® In response, Bolivia posits that the Claimantssidacks a sufficient
causal link with the treaty breach in question #rat the claim for compensation
is incorrectly calculated?®

On the question of causation, Bolivia argues spediy that the Capacity Price
Claim is “hypothetical”’, because it arises from timplementation of the Capacity
Price Measure, and not from the Supreme Court'aydiel hearing Guaracachi’s
challenge of the measut®. As explained abov&* the Claimants contend that
(on the balance of probabilities) their claims wbhlave been successful in the
Bolivian domestic courts, had an adequate meamnsdvéss been accorded as the
Treaty required. As a matter of Bolivian law, Gu@ehi would in fact have
succeeded in its two pending appeals before theiBolSupreme Court, had the
judiciary operated properly. The result of the Smpe Court’s judgment would
have been the nullification of the Capacity Priceddure® Capacity prices
would not have been atrtificially depressed in theemce of Bolivia’s failure to

provide adequate means of legal protection, anefine the economic impact of
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Ibid, {1 175.Seealso Compass Lexecon Rebuttal Report, fn 199.
Statement of Claim, 11 95-97 and 245eq

Statement of Defense, 1 573-597.

Ibid, 1 582.

Seeabove, | 158t seq

Petition for Annulment of Resolution CNDC 209/20D, 12 February 2007&xhibit C-130;
Appeal by Guaracachi of Resolution SSDE No. 161@323 April 2008 Exhibit C-151.
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the Capacity Price Measure has been properly cthiasecompensation for this

Treaty breach.

In respect of the quantification of that compermatiBolivia only disputes
Dr. Abdala’s calculation for the post-nationalizeti period®®® As Dr. Abdala

explains>®*

the discrepancy between his damages figure aridbtiacon One is
largely due to Econ One’s use of an inflated distotate, which has been
critiqued abové®™ The remaining deviations by Econ One are minor and
technical, based on unfounded critiques of MEC’'spdich simulation
assumptions. Dr. Abdala demonstrates in his RebRiaort why his model is

reasonable and should be prefert¥d.

The Claimants’ revised figure for damages due w @apacity Price Measure,
which reflects Dr. Abdala’s corrected tax assessmisnUS$38 million as of
29 February 2012

INTEREST

As explained in the Statement of Claiffithe Claimants are entitled to pre-award
interest for the two expropriation claims (the expration of Guaracachi and of
its Worthington motors), which are assessed atwatian date preceding the date
of the final award. They are also entitled to pmstrd interest with respect to all
amounts awarded. Bolivia does not object in prilecip the application of pre-
and post-award interest to the Tribunal’'s awar@¢ahpensation. It disputes the

compounding of intere¥f and objects to the accrual of interest at a rate
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Statement of Defense, 11 592-593; Econ One Repaao.
Compass Lexecon Rebuttal Report, 1 168.

Seesection VI.C.1.a, above.

Compass Lexecon Rebuttal Report, 11 169-173.

Ibid, {1 175.Seealso Compass Lexecon Rebuttal Report, fn 199.
Statement of Claim, 1 238-245.

Statement of Defense, 11 288-290.

96



213.

214,

equivalent to Guaracachi’'s WACE? In this regard, Bolivia contends that the
Treaties establish the applicable rate of interesich should be a “risk-free”

rate®!!

As explained abov®? the compensation provisions of the Treaties are
inapplicable to Bolivia's unlawful expropriation ¢iie Claimants’ investment in
Guaracachi. And it is undisputed that those prowisibear no relation at all to
Treaty breaches committed by Bolivia other than reppation. As a
consequence, the Tribunal is obliged to apply mpies of general international

law to the determination of interest for all of ttlaims presented.

1. Rate of interest

Bolivia argues that applying the WACC as the rate ioterest would
overcompensate the Claimants, as it would amoufitetmunerating them for a
non-existent risk®"3 To the contrary, a failure to employ the WACC fass tate of
pre- and post-award interest would deprive thertdaits of the full reparation to
which they are entitled. The Claimants were demsigdificant future cash flows
due to Bolivia’s breaches of the Treaties. The ealtithose lost funds over time
corresponds to the cost of replacing them in theketaas necessary to engage in
the Claimants’ normal course of busing¥sThis opportunity cost of capital is
precisely represented by the WACC, which averagesréturn that debt- and

equity-holders require before committing money ieature.
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Ibid, 11 280-284. The Claimants note that Bolivia’'sectipn to the application of the WACC
does not appear to extend to the Worthington matiaig.

Statement of Defense, 11 283 and ZB3US Treaty, 17 April 199&xhibit C-17, Article 111(3).
Seesection VI.B.1, above.
Statement of Defense, 1 286-287.

SeeCompafiia de Aguas del Aconquija S.A. and Vivendiddsal (formerly Compagnie Générale
des Eaux) v. Argentine Republ{¢tCSID Case No. ARB/97/3), Award, 20 August 2007,
Exhibit CL-45, 9.2.8.
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The application of a risk-free rate as Bolivia pysps would ignore the
commercial reality that companies do not raise teapthrough risk-free

investments. As Professors Sénéchal and Gotand&arexp

Above all, businesses do exist to generate shatehwhalue and positive
net present values (NPVSs) for investors. Thereftdres not correct to
assume that the claimant is not compensated faretiiens generated in
a consistent manner over the years. As such, sitesieould not be
awarded at the risk-free interest rate. As a reamltinvestor is right in
asking for a rate above the risk-free rifte.

This reality was recently confirmed i@onocoPhillips v. PDVSAwhere the
tribunal awarded compound interest at a rate cporeding to the Claimants’ cost
of equity, 10.55%, almost equivalent to GuaracacWVACC of 10.63%° The
ConocoPhillipstribunal thus confirmed the economic logic undemtyithe legal
authorities cited in the Statement of Claim: theenest rate should be “a
reasonable proxy for the return the Claimants caotitétrwise have earned on the

amounts invested and lost”

Since 1 May 2010, the Claimants have been depobt@ash flows as a result of
Bolivia's breaches of the Treaties. Had Boliviaypded timely compensation for
its wrongful conduct, the Claimants would have tiael opportunity to reinvest
these amounts at rates equivalent to the WACC B8%0)6 The risk-free rate
suggested by Econ One, LIBOR plus 2%%would be incapable of capturing the
full scope of this loss. The use of this low instreate would result in serious
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Thierry J. Sénéchal and John Y. Gotanda, “InteaesDamages”, (2009) 4Zolumbia Journal of
Transnational Law491,Exhibit CL-58, pp. 526-527.

Phillips Petroleum Company Venezuela Limited (Betayand ConocoPhillips Petrozuata B.V. v.
Petroleos de Venezuela, S.AICC Case No. 16848/JRF/CA), Award, 17 Septemb@t?2,
Exhibit CL-154, 11 294-296.

Compaifiia de Aguas del Aconquija S.A. and Vivendiddsal (formerly Compagnie Générale des
Eaux) v. Argentine RepublilCSID Case No. ARB/97/3), Award, 20 August 2007,
Exhibit CL 45, T 9.2.8 Seealso Alpha Projektholding GmbH v. Ukrain@CSID Case No
ARB/07/16), Award, 8 November 201&xhibit CL-68, |1 514 and 518rance Telecom v.
Lebanon(UNCITRAL), Award, 31 January 200&xhibit CL-34, 1 209.SeeStatement of Claim,
19 240-243.

Econ One Report, { 136.
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under-compensation to the Claimants, an effect camged by Bolivia’s use of
an elevated cost of capital to discount expectédréucash flows'® Moreover,

the use of a risk-free rate cannot be considerdgeta “commercial” rate in the
present context, even if the compensation provssiohthe Treaties somehow
govern the interest rate applicable. A “commerciaté implies a consideration of

the risk corresponding to the business in question.

In the alternative, the Tribunal should apply aterest rate no lower than the
Bolivian statutory rate, currently 6% per anntfh.Such a rate will under-
compensate the Claimants, but is at the very léesmnmercial” from the
perspective of a Bolivian business. In the circaneé where no specific interest
rate has been agreed between the parties, thei@olegislator has determined
that a judgment rendered in relation to a commedigpute should be subject to
interest at this rat¥* Courts routinely award interest for breach of cactt on

this basis.

2. Compounding of interest

The Tribunal’'s award of interest should accrue @empounded basis, in order to
reflect fully the time value of the Claimants’ less International tribunals have
repeatedly affirmed that compound interest besegieffect to the customary

international law rule of full reparatioR? Although Bolivia has referred to
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Statement of Defense, 1 26#seq See Manuel A. Abdala, Pablo D. Lopez Zadicoff &adblo T.
Spiller, “Invalid Round Trips in Setting Pre-Judgmhénterest in International Arbitration,” (2011)
5 World Arbitration & Mediation Review, Exhibit CL-174, pp. 14-15.

Bolivian Civil Code,Exhibit CL-181, Article 414.

See CME Czech Republic B.V. v. Czech Rep@WCITRAL), Final Award, 14 March 2003,
Exhibit CL-21, 11 636-641Fastern Sugar B.V. v. Czech Repul§eCC Case No. 088/2004),
Partial Award, 27 March 200Exhibit CL-163, {1 373-375. The Claimants recognize that these
decisions are distinguishable from the presenasan, as the law of the host state was applicable
under the relevant bilateral investment treatidsath of those cases.

SeeStatement of Claim, footnote 30BeealsoUnglaube and Unglaube v. Republic of Costa Rica
(ICSID Case Nos. ARB/08/1 and ARB/09/20), Award, Way 2012,Exhibit CL-176, | 325;
Renta 4 S.V.S.A, Ahorro Corporacién Emergentes Bhorro Corporacion Eurofondo F.I.,
Rovime Inversiones SICAV S.A., Quasar de Valora\8I6.A., Orgor de Valores SICAV S.A,,
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contrary authority from the 1980s (which was cited turn in the 2001
Commentary to the ILC Articlé8), compound interest has now become the

norm:

the current practice of international tribunals s.té award compound
and not simple interest ... there is now a form afri§prudence
constantewhere the presumption has shifted from the posia decade
or so ago with the result it would now be more appiate to order
compound interest, unless shown to be inapproptiate

The Claimants thus maintain their claim for pre-d apost-award interest,
compounded annually and calculated at the rate wdr&&achi’'s WACC. Dr.
Abdala has calculated pre-award interest for the éwpropriation claims in the
amount of US$15.8 millior®®

TAX

The calculations made by Dr. Abdala have been peejp@et of Bolivian tax. This
means that any taxation by Bolivia of the evenawaérd in this arbitration would
result in the Claimants being effectively taxeddsvifor the same income. This
would be impermissible. As recently confirmed bg @onocoPhillips v. PDVSA
Tribunal in making the declaration hereby sought thg Claimants, “any
additional taxes applying to the amount granted eunthis award would

undermine the principle of full compensation of t@nage incurred??®
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GBI 9000 SICAV S.A. v. The Russian Federaf®68C No. 24/2007), Award, 20 July 2012,
Exhibit CL-178, 1 226.

SeeStatement of Defense,  289.

Gemplus SA v. United Mexican Staf¢€SID Case No. ARB(AF)/04/3 & ARB(AF)/04/4),
Award, 16 June 201E&xhibit CL-67, 11 16-26.

Compass Lexecon First Report, 1 138-139; Comipasscon Rebuttal Report, § 175.

Phillips Petroleum Company Venezuela Limited (Betayand ConocoPhillips Petrozuata B.V. v.
Petroleos de Venezuela, S.AICC Case No. 16848/JRF/CA), Award of 17 Septem®@l?2,
Exhibit CL-177, ¥ 313.
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In order to ensure the finality of the Tribunal'waad in this arbitration and to
secure full compensation for the Claimants, theinGdats request that the

Tribunal declare that:
(@) its award is made net of all applicable Boliviarets; and
(b) Bolivia may not tax or attempt to tax the award.

Further, the Claimants seek an indemnity from Balim respect of any adverse
consequences that may result from the impositiotaotiability by authorities in
the United Kingdom or the United States if the abdeclaration in the Tribunal’s

award is not accepted as the equivalent of evidehpayment.

SUMMARY OF DAMAGES CLAIMED

The Claimants have demonstrated their entitlemertult compensation for the
breaches of the Treaties caused by (i) the Naimatedn Measure, (ii) the Spot
Price Measure and (iii) the Capacity Price Measdiee Claimants seek pre-
award interest from 1 May 2010, compounded andutatied at 10.63%, applied
to all compensation awarded in relation to the dtatlization Measure. The
revised claim for compensation in relation to theadures is illustrated in the

following table®?’

527

Compass Lexecon Rebuttal Report, Table Sée also Compass Lexecon Rebuttal Report,
fns 198-199.
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Total Damages to Claimants
In US$ Million

Nationalization Claim

Claimants' Equity Value @ May 1, 2010 [a] 77.5

Pre-Judgement Interest [b] 15.8
Nationalization Claim @ Feb. 29, 2012 [cl]=a+b 93.3
Discrete Damages

Spot Price Claim @ Feb. 29, 2012 [d] 5.1

Capacity Price Claim @ Feb. 29, 2012 [e] 38.0
Total Damages to Claimants @ Feb. 29,2012 [fl=c+d+e 136.4

225. Rurelec also maintains its claim for US$661,535atief to Bolivia's
expropriation of the Worthington motors, inclusieé pre-award interest until
29 February 2012 (as a temporary proxy for the détéhe Tribunal's award,
which will later be revised).

226. The Claimants also reiterate their request for-posird interest on all amounts
awarded by the Tribunal, which should also be camped and calculated at the
rate of Guaracachi's WACC from the date of the amantil the date that full
payment is made by Bolivia.
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VIl.  THE CLAIMANTS' REQUEST FOR RELIEF

227. On the basis of the foregoing, without limitationdafully reserving its right to

supplement this request, the Claimants respectfatiyest the following relief:

(@) DECLARE that Bolivia has breached the Trea#ied international law,
and in particular, that it has:

(1) expropriated the Claimants’ investments withquiompt, just,
adequate and effective compensation, in violatibArticle Il of
the US Treaty and Article 5 of the UK Treaty andernational

law;

(i)  failed to accord the Claimants’ investmentsr fand equitable
treatment and full protection and security, and aimgd them
through unreasonable and discriminatory measunegplation of
Article 1.3 of the US Treaty and Article 2(2) oe¢ UK Treaty;
and

(i)  failed to provide the Claimants with effecivmeans of asserting
claims and enforcing rights with respect to covarsgstments, in
violation of Article 1.4 of the US Treaty and Acte 3 of the UK
Treaty.

(b) ORDER Bolivia to compensate the Claimants foliBa's breaches of the
Treaties and international law in the amount of WE&$4 million, plus

interest until full payment of the award is made;

(©) ORDER Bolivia to compensate Rurelec for Bolisidoreaches of the
Treaties and international law in relation to thertilington engines in the
amount of US$661,535, plus interest until full payhof the award is

made;
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(d) AWARD such other relief as the Tribunal consglappropriate; and

(e) ORDER Bolivia to pay the costs of these arbdra proceedings,
including the fees and expenses of the Tribunal fées and expenses of
the institution which is selected to provide appioigp and administrative
services and assistance to this arbitration, tee &d expenses relating to
the Claimants’ legal representation, and the few$ expenses of any

expert appointed by the Claimants or the Tribuplals interest.

Respectfully submitted on 21 January 2013

Mm?yﬁ

Freshfields Bruckhaus Deringer

Nigel Blackaby
Noah Rubins

Lluis Paradell
Caroline Richard
Jeffery Commission
James Freda
Belinda McRae

for the Claimants
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